% e 53 TN BT S ke VL—

_HINKLEELKOURILAWFIRMLLC o rnER
' “ZOOOEp Centerk , o o - - -

i T






1 ;,% é







HINKLE ELKOURI LAW FIRM L. c. . OlLEp .
2000 Epic Center T
301 NorthMam 2010 JUL
Wichita, Kansas 67202 ' ~
: (316) 2672000 , e Pﬁ 1 19
, ' CLERK of 1, 5
~ INTHE EIGHTEENTH JUDICIAL DISTRICHTH U o1y p) :;7;1 |
DISTRICT COURT OF SEDGWICK COUNTY, KARNGAEC K COUW Ks
CIVIL DEPARTMENT .
JANICE BASTON
‘and

'R MATTHEW JOYCE, ,
Plaintiffs, | , ,
; CaseNo. 09 CV 3598 -

CITY OF DERBY, KANSAS a city of ¢
. Second class and KATHLEEN SE

Pursuant to Chapter 60 of the
Kansas Statutes Annotated

, MEM@"
CITY OF DERBY, S
IN HER CAPACETY AS DER

L INT RODUCTION ANI) SUMMARY

On September 16, 2009, plamhffs Jamce Baston and R. Matthew Joyce filed thm action

' challengmg the validity of an or din ance adopted by the Cxty of Derby 1egulaﬁng remdentza trash
- collection and disposal in the City, mcludmg a prowsmn authonzmg waste collection bya smg]e

designated hauler. SpeciﬁcaHy plamtxffs sought declaratory and injunctive rehef agamst the

December 1, 2009 implementation of Ordmance No 1980, contendmg that the Ordlnance was
subject to initiative and referendum kby the Dcrby electoregte and was invalid as a violation of the

Contracts Clause of the United States Constitution for its effect in terminating agreements with



their preferred trash hauler. Following a temporary injunction hearing on October 2, 2009, The
Honorable Eric Yost, District Judge, made oral ﬁndmgs and orders, conﬁrmed'by a Journal
Entry, denymg the relief requested on the grounds that ( 1) Ordmanee 1980 1mp1emented pohcy
prevrously dec]ared by the Ixansas Legtslature and was therefore an admmtstratxve ordinance

~ exempt ﬁom yrmttatrve and referendum under k S.A. 12~3013(e) and (2) the Contract Clause
permits abrogatxon of prxvate contracts pursuant to the reserved pohce powers of state and local

govemments to enact Ieglslatlon promotmg a Iegrtxmate pubhc mterest such as Ordmance 1980.' -

FoHowrng this adverse rulmg plamtrffs twrce ﬁled’amended petltrons aIIegmg new

, theorres agamst the vahdlty of the Orchnanc to wit: (1 h’ h ‘Ordmance s title Sf‘fdeceptrve in

chustomers conetltutes an unlawﬁﬂ delegatron of ,Iegrslatrve authontv, (3) that benef ts recexved by

the City from Waste Connectrons Inc,, the chosen eontractor exeeed the Crty S costs of

nf’arbrtrary exercrse of the pohce power

. regulatxon rendermg the Ordmance adrsgt_

ty is an excrse tax aHegedIy

and 4) that the franchtse fee paxd by the contractor to the

prohrbzted by Ix A. 2009 Supp 12- 194 The pames have since stlpulated to most of the k
controlhng facts as reﬁeeted herein and in the ettached PretrrctI Order . .
Pursuant to K.SA. 60-256 summary judgment shaH be entered when there exxsts no
gentnne dispute asto a matenal factand a party is entrtled to the entry of judgment as a matter of
law. There being no genume dmpute here regardmg the eontrolhng faets defendants are entltled
to the entry of judgment as a matter of law for the reasons that ( 1) the Ordmance isan -
admrmstratlve ordinance exempt from 1n1t1atrve and referendum by Kansas statute ?) plamtrffs

in their capacity as crtrzens do not possess standmg to aqsert alleged pubhc interest theones



claiming illega] taxation and violation of statutes regulating local governmental affairs, which
may be brought only by the State or the County Attorney on behalf of the State; (3) the ordinance
is a valid exercise of the police powers conferred up,oo the City by law and plaintiffs can not
carry | thexr burden to show that it is a,rbltrary and capnczous or unreasonably i lmpalrs a protected
legal mterest (4) the title to the Ordinance reasonably appnses citizens of ordinary intelligence
of the contents thereln, clearly ‘me’eﬁng thefrequiremént of K.S.A. 12-3004; (5) the Ordinance,
vesting rate-—makmg authonty in the Derby Clty Councxl 1tself does not delegate legislative
power to admxmstrahve ofﬁuals and 1s not an unconstxtuﬂonal delegatlon of legzslatwe authority;
"( 6) the Ordmance doee not Vlolate K. S A. 2009 Supp 65 34}0(a) @ there is no proof that the
beneﬁts recelved by the Clty grossly exoeeé the Cxty s costs of adnnmstratxon and reguiatxon
under the Ordmance and the Ordmance isa vahd lmplomentatlon of the City s police power; and
(8) the annual fee pald by the contraotor to the CJty is regulatory In nature and not an excise tax.
(Plaintiffs’ former Contract Clause c]axm has been abandoned and 10 argument o’n that prior
issue xs presented herem ) These pomts are set foz‘th in detaﬂ bel

IL STATEMENT OF UNCON TRGVERTEEFACTS

l.‘ Plaintiff R Matthew Joyce is, and at all matena] nmeé has been, an elector and
resident of the Clty of Derby Kansas and resides at 21 8 Mallard, Derby, Kansas. Plaintiff Joyce
was solicited to initiate suit by the owner of DerbyDlsposaI‘,‘ his then trash collection contractor,
who was not awarded thefrancﬁise By the City. :(Ex, C, Pretrial Order at 11, § 4 (Admissions
And Stipulations), q c.; Ex. M, Plaintiff Joyce’s Ariswer to Defs’ First Interrogs. at 1, No. L d

at 5, No. 15)[All of the referenced Exhibits have been filed together in a separate document]. -



2 Plaintiff Janice Baston was an elector and resident of the City of Derby until
March 1, 2010. On and after that date she resides at 5742 Spruce, Wichita, Kansas. (Ex. C at 11,
§4,94d).

3 Defendant City of Derby, Kansas, a city of the secoﬁd cIass isa municipal
corporation orgamzed and exxstmg under the Constitution and laws of the State of Kansas, whose
business address is 611 N Mulberry Street, Derby, Kansas.' Based on the most recent cens;us, the

City’s population is 22,923. (Id., Y e.; Ex. K, Affd beathreén‘B " Séxfoﬁ' 14,

4,  Defendant Kathleen Sexton in her capaczty as Derby Clty Manager is and at all
,matenal txmes has ‘oeen the duly appomted C1ty Manager of the C]ty of‘ Derby (Ex Cat 12, 9t

- Ex K9 l)
B Leg1 slative authomty for the C}ty of Derby is vested in and exermsed by the Derby

Clty Council. (I:x Catl2 9e).
, 6,  ' In 2008 and before collection and dlsposal of remdentxal <ohd waste in the Clty of

Derby had been performed through mult:ple contractors mdxvxdual]y hcensed by the City. In

’7008 09 the licensed compames were: (1) Waste Connectlons Inc: (2) Waste Management (3)

Lies Trash Service; and (4) Delby Dzsposal Under thxs system trucks from thesc v arxous
companies routinely traveled the same streets and served customers at nei ghboring addresses.
1d, 91.).

7. In June‘VZOOS,‘ the City Council directed the City Manager to conduct a study of
solid waste disposal in the City and to’make recommendations regarding the,City’sfuture

treatment of waste collection. (/d., §j.).

8. On June 24, 2008, the Council authorized the creation and appointment of a



Recycling/Trash Advisory Board (“the Board” ) consisting of six Derby residents to assist the
Council in making a determination of the type of trash collection and disposal system that would
best serve the City’s needs. The goais of the Board were stated as: (a) help determine the level of
service desired by the community: (b) craft speciﬁ’cs of the Request for Proposals (RFPS); (c) |
evaluate the proposals received from businesses; and (d) make ,reCOmmendations to the City
Counoﬂ (4, §k Ex. D, Board Mmutes (7/22//08) at1). |

9.  The Board conducted its study throughout the remamder 0f2008. As part of this
process, the Board held meetmgs each month (except for October 2008), advance notice of which :
was provided to the pubhc in the C1ty s ofﬁcxal newspaper (“The Informer”) and by maxl to each
of the hcensed trash haulers The City Manager attended each of these meetm gs. Arttcles
~regard1ng the progress of the study and matters to be con51dered were contemporaneously

pubhshed in The Inform er and on the Clty S websxte (Ex C at 12, ﬂ

10, Inc]uded n the Board S study was the conmderatmn of trash collection systems in
 other _}’UTlSdlcilonS both IocaHy and nattonvwde The study revea]ed that natzonwzde
approxnnately ﬁfty~four percent (€4%) of mumczpahttes fi anchlsed trash coHectxon to private
’ service prowders The study showed that locally, the Ctty of Hutchmson had adopted a
franchised collection system, estdbhshmg a t‘ ive peroent (5%) fee to be paid by the contractor.
| ’(Bx. G, City Council Minutes (2/24/09) at 4).

’ 11. Susan Erlenwein, Director of the Sedgwick County Department of Environmental
Resources, attended one or tnore of the meetings of the Board to provide information regarding
the County’s experience with waste collection, inch’:ding recycling. She advised that Sedgwick

County’s experience is that franchised collection results in greater services at lower costs for



municipal residents. She stated that the County’s selid waste plan had been in effect for
approximately 10 years, and that the County expects all cities in the County to have a solid waste
collection contract or franchise in place by January 1, 2011. (Ex. D, Board Minutes (7/22/08) at
1.2), - |
12.  On July 30, 2008, City Engineer Dan Squir’es sent a memo to the City Manager
regarding the “Pavement Impact of Trash Trucks” in compaﬁson to passenger vehicles. The City
k E'ngineer concluded that one trash truck is the equivalent of 5 ’OOQ to 10 000 passenger vehicles
on Cxty streets. The ﬁequent startmg and stoppmg of the trucks ﬁ;rther increases damage to the
streets. (Ex. C at 12-13, { m; Ex P, Squxres Memo) |
1 3";' The ﬁndm fei of the Board were presented to the Cxty Couned by the Cxty Manager
‘ during the C‘ouncxl s regularly scheduled meetmg on Novembez 25 008 The Board
recommended contr, actm g with a single companv for both res1dentxal waste and recyclableq
_collection. The Clty Council directed staff to proeeed with’ the development and i 1ssuance of a
Request For P1 oposals (RFPS) to area waste contractors Codnell memberc voted te approve the
direction of the Board and the goal of a franchise agree111ent'. However, based on the desires of
several Council members to solicit further public input on the i‘esfue, final actlon was deferred
until after the public comment period of the December 9,2008 meeting of the Council. (Ex. C at
13, §n.).
14.  The agenda for the Ceuncﬂ’s meeting of December 9, 2008 ga{/e notice of a
public forum to coesi'der the issue of trash eonection; including possible transition to a single

contractor system. Several citizens appeared and spoke for and against a changeover to a single

contractor system. (/d., § o.).



15.  On or about January 26, 2009, an RFP was issued by the City Manager to waste
collection contractors in Sedgwick County, inviting prdposals to become thé exclusive residential
solid waste contractor in the City of Derby. Proposals were submitted by three firms and one
individual, respectively: (1) Waste Connections; (2) Derby Disposal; (3) Waste M anagement;
and (4) Steve McLeland. (4., { p.). |

16.  The agenda for the Council’s meeting of February 24, 2009 gave notice of the
Council’s ihtended considerationfof an ordinance p’ermitting 1au;‘lop’c:ion of a sin gle contractor
ysystem’ for the collection and disposal of reSidgntiaI trash. Members of the puBIic and’ the

Recycling/Trash Advisory Board addressedthe Council. The City M‘aha‘ger' presented a staff

 report regarding the issue, summarizing thc study and the p‘roposed Ofdinéncé as follows:

By |
_ Collection. transportation and disposal of solid waste in Derby are currently

3
performed by fouf:private‘c()ﬁtrac‘tors. -

While a permit is required of ithése:contractors, the City does not exercise
significant control over services provided or fees charged to customers.

¢ Inestablishing its policy priorities, the CoUnci}'directed‘ staff to examine
alternatives to the status quo. . .
s After reviewing practices throughout the country, the City solicited proposals for

residential refuse and recyclables collection and transportation services.

Several such proposals are expected by the early March submission deadline.

The proposed ordinance would position the City to execute one or more contracts

to authorize collection, transportation, and disposal of residential refuse and
~ recyclables by private firms, with service to begin on or about July 1, 2009,
Financial/Sustainability Considerations o
The proposed ordinance would not entail any direct costs to the City. Indirect
costs include staff time associated with development of the Request for Proposals,
staffing the Trash/recycling Advisory Board, public communications about the
transition to a new system and the ongoing implementation of a curbside recycling
program, and development and administration of the contract.
. The contractor(s) selected would pay a franchise fee, anticipated to be 5% of £ross

revenues, to the City. Such fee revenues would offset the cost to the City for

developing and maintaining the program. ,
. Franchise fee revenue would be available for use as determined by the Council

during the annual budget process.

2
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“Direct costs” are “those costs directly attributable to adoption of the ordinance that are
also specifically identifiable in the City’s budget and staffing p’Ia'nf.” At the conclusion of the
discussion, the proposed ordinance was tabled for one month. (/d., § a; Ex. G, City Council
Minutes (2/24/09) at 3-4; Ex. J, Response of K‘athleen Sexton to Pls’ First Interrogs., No. 1).

17.  Following public notice of the agenda for t’he‘M‘arch 24, 2009 meeting of the City

Council, the Council again considered whether proposed Ordinance 1980, regulating residential

solid waste collection and providing single contractor authority, should be ad‘opted{ Following a
_ question and answer session’between the Council and the City Manager regarding the proposed
{)rdmance the Council adopted Ordinance 1980 by an 8-0 vote wzth an effective date of J uly 1,
2009, (Ex. Cat 13,91). |

18 The ReCycIing/Trash Advisc)ry Board agaixi met: ,Qn,March?.é, 2009 to discuss
' issueé that might arise from the ordiﬁénée’s' implementation aﬁd to determine whether all parties
submitting propoéals would be mtemeWed The Board voted to ehmmate the proposal
subnntted by Steve McLeland and to mterwew the remaining three Waste Management
thereafter withdrew its pmposal. (ld.. 9 s.).

19, Thé Board later convened to conduct an‘intefviewwith and discuss the proposal
of Derby Dlsposal Everett Reese, owner of the company, appeared for the contractor as well as
Mark Rouleau. In response to questions, Reese advised that he started in the business in Derby
in 2004 and had ﬁve employees in all. The truoks used would be the 1ghtest available. His wife
ran the office.

Lies Trash Service would serve as his backup if Derby Disposal experienced personnel or

employment issues. The company was not liquid enough to obtain a letter of credit; if the City



was subdivided into zones, Derby Disposal would need approximately 2000 customers to be
Viable’. (/d. at 14,9 t.; Ex. E, Board Minutes (4/6/O9)). k

20.  On April 9, 2009, the Board cohvened to conduct an interview and discuss the
proposal of Waste Co’nnections. The City Manager; City Atto‘mey, and Susan Erlénwein,
Direyct(‘)r Q’f the Sedgwick Countfy Deparfment of Environmental Resources, also attended. Jim
Spencer and Herschel West attended on behalf of Waste Connections to explain the proposal of
Waste Connections in«response to questions, Spen‘c‘er advised th‘at' the company would service
Derby by purchasmg two new automated traéh trucks and two recyc]e trucks. Trash would be
pmked up every day, Monday through Fnday, while recychng Would oceur every other week with

dally pzckup The trucks, although bigger, have more tlres S0 as to spread the weight and reduce

ge of the contract.

damage to streets. Spencer, havmg 28 years,expenen‘ce;, wouldbe in char
Waste Connections would maintain office hours through the week and until noon on Saturdays

and would respond to emergencies beyond that. '(E;,x. Cat '14,‘ Ju; Ex F, Board Minutes

(4/9/09)).
21 The Board met again on April 14, 2009 to discuss the two proposals. The Board

ot

voted 6-0 to recommend awarding the contract to Waste Connections. (Bx. Cat149v.).

22 The primary subject on the agenda of the April 28, 2009 meéﬁng of the City

Lo 3.

Council was the selection of the waste collection contractor under Ordinance 1980. Several

citizens spoke during the public comment period. The City Manager presented a staff report

again detailing the history of the waste collection study and the prospective selection of Waste

Connections as the trash/recyclables contractor. A motion was made to accept the

recommendation of the Advisoi'y Board to direct staff to negotiate a contract with Waste



Connections, which was seconded. The motion to adopt the recommendation of the Board was
approved by a 7-1 vote. (Id., Jw.).

23.  Following this meeting, the City began negotiating the terms of 2 contract for
waste and recyclables collection with Waste Connections. (Jd., 9x.).

24.  The agenda for the Council meeting of July 28, 2009 iﬁcluded possible approval
of the draft Waste Connections contract and deferral o’f the effective date of Ordinance 1980,
Thé City Manager presented a siaff report outlining the bx*imaxy terms of the proposed 25 page
contract. Among the provisions of thé contract was para. 3 IA provuhng that Waste Connections
would pay to the City a franchise admlmstratmn fee of ﬁve percent (5%) ofits gross revenues
actually collected from customers, to be pa1d quarterly estxmated to totdl apprommateiy $60, 000
"kper year. The Contract also provides for recexpt of cost-free collection services t0 the Cxty A
~ proposed Ordmcmce No. 1991 was considered to defer the effective date of Ordmance 1980 to
Degember 1,22009 to coincide with the;negotiated kc’ontract; Fc}llbwing aQ & A among the

Council, the City Maﬁager, the City Attorney and Jim Spencer, the Council voted to approve the

contract by an 8-0 margm and adopted O1d1nam,e 1991 by a smn arxote (/d. at 15 9y, Ex B,

Contract at11,916;1d, at 16, 9 31A; Ex. 1, City Council Minutes (7/2 09) at 7).

25.  The rates for trash and recyclables approved by th’e City Council represented a
cost reduction for most residents in the City of Derby. (Ex. L, City Council Minutes (71”8/09) at
7).

26.  After adoption of ordinance 1980, the City published website'notices fo residents
regarding Staps to facilitate transition to the single contractor system. (Ex Cat15 9z).

27 On October 27, 2009, the City Council adopted Ordinance 1997, modifying

dod

10



certain provisions of Ordinance 1980". (Jd, q aa.).

28.  K.S.A.65-3401 ef seq. authorizes the creation of solid waste management plans at
the regional or county level. Pursuant to statute, Sedgwick County has adopted the Sedgwick
County Solid Waste Maﬁagement Plan which includes the City of Derby. (1d., § bb).

29, Followmg adoption of Ordinance 1980, some Czty residents, including Plaintiffs,
czrcu]ated a petmon seeking its repeal. On May 6, 2009, upon review of the petition, the
Sedgwick County Counselor determined that the form of the question complied with Kansas Jaw,
The County Counselor did not address whether the subject matter of the proposed repealing
ordinance Wes legally appropriate for praeementfon the ballot. On August 12, 2009, the proposed
1epea1mg ordmanee was presented to the Cxty d, w cc. and dd.).

30. Kansas Iaw govermng the lnmatlve and referendum process requires that a citizen
petition seekmgra referendum on proposed legislati on contain a sufﬁcient number of signatures
as one of the prerec;ﬁisites to placement on the ballet{ On August 14, 2009, Sedgwick County
Eiectien Commissioner Bill Gale, certified that the peti‘tion COntained a sufficient number of
s‘lgnatuz es ( 436 electors total, surpassmg the requlrement of forty pe1 cent (40%) of the electors
who voted in the Iast City eleetmn in the Clty of Delby) The City of Derby curr ently has 12 948
registered Veters. (Id,eec; Ex. K, Aff‘t d. of Kathleen B. Sexton. §4).

’ 31. Pursuant to K.S.A. 12-301 3(e‘), erdinances that are administrative in nature are not

subject to a vote of local electors. On September 8, 2009, the City Attorney advised that the

L

' Ordinance 1997 made several relatively minor changes to Ordmance 1980 and
constitutes the governing provision here. Defendants therefore refer to the “Ordinance”
(singular) throughout this Memorandum to avoid duplication and to Ordinance 1997 where

specific reference i1s made in discussion of the issues.
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ordinance was administrative in nature and not subject to initiative and referendum. The City
Council determined that, pursuant to K.S.A. 12-3013(e), it was not required to act on the petition.
(Ex. Cat 15-16, 99 ff and gg.).

32. On September 16,2009, Plaintiffs filed a Petition in thek District Court of
Sedgwick County challenging Defendants’ failure to take action on the petition ordinance. The
Petition also alleged a violation of rights under the Contract Clausepf fhe United States

,’Constitution. Additionally, Plaintiffs sought a temporary injunction prdhibitfn*g the City from
taking measures to im’plement Ordinance 1980 on and before its Dec&mbcr 1, 2009 effective

 date. On October 1, 2009, Defendants Bled their Memorandum in Opposition to Plaintiffs’
Motion for Temporary Injunction. (/d. at };6‘,,‘Whh~~ and 11.). ’ : k

33 ‘ On OCtobér 2, 2009, a hearing was held on PIaiﬁtiffS’ apblicatioﬁ for temporary
injunctioﬂbefbre Judge Eric R, Yost.k At kt‘h'e §0nc1usion of the heariynkg,e the diétrict court denied
the application and on October 9. 20095 entered a Journal Entry holding in m’ateﬁal part as
follows (99 5-7): -

“5.  The question whether the Ordinance is administrative or legislative is governed by
the Kansas Supreme Court’s decision in McAlister . City of Fairway, , Kan.
212 P.3d 184 (2009). McAlister sets forth a four-factor test as follows:

el

1. An ordinance that makes new law is legislative; while an ordinance that
executes an existing law is administrative. Permanency and generality are key
features of a legislative ordinance. :

2. Acts that declare public purpose and provide ways and means to
accomplish that purpose generally may be classified as legislative. Acts that deal
with a small segment of an overall policy question generally are administrative.
3. Decisions which require specialized training and experience in mun; cipal
government and intimate knowledge of the fiscal and other affairs of a city in
order to make a rational choice may properly be characterized as administrative,
even though they may also be said to involve the establishment of policy.

4. [I]1 the subject is one of statewide concern in which the legislature has
delegated decision-making power, not to the local electors, but to the local counci)

12
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or board as the state’s designated agent for local implementation of state policy,
the action receives an ‘administrative’ characterization, [and] hence is outside the
scope of the initiative and referendum. 212 P.3d at 194-95,

6. The Court does hereby find that: factor 1 is administrative; that factor 2 is more
legislative than administrative; that factor 3 is not predominately either legislative or
administrative; and that factor 4 is administrative. The Court finds that factors 1 and 4
predominate and that Ordinance No. 1980 executes policy created by the Kansas
Legislature rendering the Ordinance administrative in nature and not subject to initiative

and referendum.

7 Court further finds that fhe Ordinance constitutes a legitimate and reasonable
exercise of the police powers conferred upon the City by law and that petitioners have not
demonstrated a violation of the Contract Clause.” (/d. at 16-17, 9jj.).

34.  On October 28, 2009, P‘Iaiﬁtiffs, without Dye’fendaknts’ consent or seeking leave of
the court, filed a “Motion for the Amendmeﬁt of 'Peti‘tionk fgr Declaratory Judgment Adding A
Cause of Aétidn For“aﬁ' 'Illegal Cdntraét Eﬁt'erkédk kIn’to’ by Respondents m the Implementation of
, Dérby City "Ordi’ﬁanCe f98(5.” Fo]loWing consultation 'bétvs)een éouns‘e’l for the parties, k
' Defendants cons’e’ntedkto the entfy Qf an agreed*order‘pennitting the filing of ’an amendment. (/d.
at17,q1). ' . ‘ .
35, On November 23, 2009, Plaintiffs fﬁed an “Anieﬁdiﬁeﬁtf of Petition for
Declaratory Judgment Adding Causes of Aption ‘for’ City;Ordinance'That kEx‘c,eeds Police Power,
Illegal Implementation of City Ordinance, and Unlawful Delegation bf Legislative Authority
( “Amended Petition"). On December 11, 2009, Defendants timely fiied their Ans’wer to the

Amended Petition denying Plaintiffs’ allegations and presenting additional defenses. (1d., 9 mm.
and nn.).
36.  On December 11, 2009, without seeking Defendants’ consent or Jeave of court,

Plaintiffs ﬁled’a document entitled “Amendment of Petition for Declaratory Judgment Addin g

Causes of Action for Derby City Ordinances 1980 and 1997 Violating K.S.A. 12-3004 and

13



K.S.A. 12-194.” Following consultation between counsel for the parties, Defendants’ consented
to the entry of an agreed order permitting the filing of an amendment. (74, 9 o0.).

37.  On December 23, 2009, Plaintiffs then filed their “Second Amendment of Petition
for Declaratory Judgment Adding Causes of Action for Derby City Ordinances 1980 and 1997

Violating K.S.A. 12-3004 and K.S.A. 12-194 (*‘Second Amended Petition”). On January 12,

2010, Defendants tlmely filed their Answer to the Second Amen ded Petition denying Plaintiffs’

allegatxons and presenting add;tzonal defenses. (]d at 17-1 8, W pp. and qq )
38. On Aprxl 7, 2010 the Cxty received the initial payment from Waste Connectxons

pursuant to the contract in the amount of $19,7 14 58 for the petiod December 1, 2009 to March

31 2010. (Ex Q. C}WSRGS}JOI}SS to Plamuffs Third Intermgatones No 12).

39. The annuahzed value of the cost-free services prowded to the City by Waste

Connections is $43,308.20. The company currently serves 6,904 residential customers in the

City. (Ex. K, Aff'd. of Kathieen B. Sexton, 99 2~3)‘

PLAINTIFFS® C Mwﬁﬁ CITY GRDINANCEARE INVALID AS
AMATTER OF LAW.

I

A, The Standard For Summary Judgment.

Like all plaintiffs. plaintiffs seeking injuné:ﬁve and other equitable'relief have the burden
of proof to demonstrate entitlement to relief. Gen’J Bldg Contractors, LL C. v, Board of County
Comm s, 275 Kan. 525, 542, 66 P.3d 873 (2003). Where, as here, a plaintiff chaHexﬁges the
- validity of an ordinance or other official action of a municipal governing body, the acﬁon is
clothed with a presumption of regularity placing the burden on the challenger to clearly
demonstrate legal infirmity. Executive Aircraft Consz;lting, Inc.v. City of Newton, 252 Kan. 42] ,

424, 845 P.2d 57 (1993).
14



The established standard for summary judgment was récenﬂy described by the Kansas

Supreme Court in Miller v. Westport Ins. Corp., 288 Kan. 27, 32, 200 P.3d 419 (2009)(internal

punctuation and citation omitted):

Summary judgment is appropriate when the pleadings, depositions, answers to
Interrogatories, and admissions on file, together with the affidavits, show that
there is no genuine issue as to any material fact’,and that the moving party is
entitled to judgment as a matter of law. The trial court is required to resolve all
facts and inferences which may reasonably be drawn from the evidence in favor
of the party against whom the ruling is sought. When opposing a motion for
summary judgment, an adverse party must come forward with evidence to
establish a dispute as to a material fact. In order to preclude summary judgment,
the facts subject to the dispute must be material to the conclusive issues in the

case.

The evidence prodacéd must beilega‘lly sufficient to suppprt a finding by a jury or finder of fact
- 1n favor of the nonmovant fo allow entry of judgment‘m itskﬁehélf. Razorback Contractors of
Kan. v. Board Qf‘C' ounty Comm f’rs; mKan App. 2d ____, 227 P.3d 29, 40 (2010)(to create a
genuine issue of fact to avoid summary judgm ent, nonmovant was required to produce evidence
“from which 4 jﬁry cOuld conclude” that Bbérd waived its right tokndtice)‘; Anderson v, Liberty
Lobby, Inc., '477k U.S. 242, 248 (1986)(to avoid summary judgment, honmovant must show that
“the evidence is such that a reasonable jury could return a‘ve'rdyi‘ct for théy nonmoving party”).

- As explained by the Supreme Court in Unif. Sch. Dist. No. 232 v. CWD Investments, LLC,
288 Kan. 536, 555, 205 P.3d 1245 (2009), the mo’v‘iﬁg paﬂy satisfies its summary judgment
obligation by showing the absence of evidence by the nonmovant to prove a material element of

it§ case:

[W]e agree with the United States Supreme Court that the burden is not on ‘the
party moving for summary judgment to produce evidence showing the absence of
a genuine issue of material fact, even with respect to an issue on which the ’
nonmoving party bears the burden of proof. Instead, . . . the burden on the moving
party may be discharged by ‘showing’ ~ that is, Dpointing out fo the district court —
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that there is an absence of evidence to support the nonmoving party’s case.
(emphasis in original, quoting Celotex Corp. v. Catrett, 477 U.S. 31 7,325 (1986).

Defendants are entitled to judgment as a matter of law under these governing standards.

B. The Ordinance Is Administrative In Nature And Statutorily Exempt From
Initiative and Referendum. -

1. Ordinan:ce”No. 1997 Implements A State Statuto
Policy To Comprehensively Re ulate Solid Waste
Collection And}’s,,‘Administmﬁ've,InsNature.

a. Ordinances Ado pted To Execute State-

v Statute Are
Character And Not
ve Or Referendum.

Subject To Initiati

Where stéte statutes delegate ,decjsion—making authoﬁty direcﬂy to local governing bodies
to carry out policy declared by the legislature, ordinances adoﬁted in furtherance thereof are not
subject to the ihitiative or referehdumyprocess, This basic principle is well-stated in the leading
treatise on Iocal govémment law, McQuillin} Municipa] Corporations (3d ed.), as follows:

The power of initiative or referendum usually is restricted to legislative
ordinances, resolutions or measures, and is not extended to executive or
administrative action, although a city charter may dispense with this distinction....
It has been said, however, that if the subject is one of statewide concern in which
the legislature has delegated decision-making power, not to the local electors, but
to the local council or board as the state’s designated agent for local
implementation of state policy, the action receives an ‘administrative’
characterization, hence is outside the scope of the initiative and referendum 5
McQuillin, §16.54, at 194-95, :

Consistent with this established principle, Kansas statutes expressly remove
administrative ordinances from the initiative and referendum process. KSA 12-3013(e). This
prox-'x’sioﬁ has been enforced by Kansas courts to prohibit administrative ordinances from
reexamination by local electorates. Rauh v. City of Hutchinson, 223 Kan. 514, Syl. 92, 575 P.2d
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517 (1978) (“Administrative action of the governing body of a city is not subject to initiative and
referendum under K.S.A. 12-3013.”).

The Kansas Supreme Court recently revisited the criteria for determining whether a
challenged ordinance is legislative or administrative in nature in McAlzstef v. City of Fairway,

289 I\an 391,212 P.3d 184 (2009). The question arose after the City of Fairway studied the

need for construction of a new city building, the prospective location of which became the focal

point of controversy. Several local residents proceeded to draft a proposed ordinance excluding
the building from certain areas of the City; a petition to place the ordinance on the ballot
garnered suff cient s1gnatures but as here the County Coun”selo'r did not pass on the validity of

the subject matter of the ordxnance The proteetors a]so draﬁed a separate commermal

development ordinance prohlbltmg such development in the Clty s res1dent1 al and historic areas,

FoHowmg the City Council’s deterxmnatxon that the ordmances were administrative and not
subject to K.S.A. 12- 3013 pr otestmg cmzens brought an actxon in dlstnct court. The district
court upheld the City’s determmatmn promptmg appeal to the Supreme Court.

At the outset, the Supr‘eme Court emphasxzed that Kansas courts “have never adopted a
‘liberal” view of the matters which should be subject to mltla‘uve and referendum, but quite the
contrary.”” 989 I\an at401 (quotlng City of Lamenca V. McArdle, 214 Kan, 862, 870_.. 522 P.2d
420 (1974). The Court pointed out that “no single act of a governing body is ever likely to be
solely legislative or solely administrati{ze.” Id. at 402. The determination in any case depends

upon the particular facts and cncumstances 1d ; one factor may so c]early apply and predominate

as to itself control the decision in an mdxv;dual case. [d at 405 (“Finally, we believe it is

important to point out that we W1H not view any one guideline as necessarily controlling over the
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others. We will give consideration to each guideline before reaching a final decision. Butin
doing so, we acknowledge it is pqssible the weight given to any one guideline may be enough
under a particular factual situation to decide that a proposed ordinance intrudes too far into a
city’s administrative arena. That is a matter best determined in each case.”).

Turning then to the general standards govemingk the inqﬁiq}, the Court reaffirmed the

guidelines previously stated in McArdle which it rephrased in the foﬂéwing terms:

1. An ordinance that makes new law is legislative: while an ordinance
that executes an existing law is administrative. Permanency and
generality are key features of a legislative ordinance.

2. Acts that declare public purpose and provide ways and means to
accomplish that purpose gc:n‘erally may be classified as legislative.
Acts that deal with a small segment of an overall policy question
generally are administrative. .

3. Decisions which require specialized training and experience in
municipal government and intimate knowledge of the fiscal and
other affairs of a city in order to make a rational choice may
properly be characterized as administrative, even though they may
also be said to involve the establishment of policy.” Id at 403
(citations omitted) o .

To these three McArdle factors, the Court added a fourth:

“'[1]f the subject is one of statewide concern in which the
legislature has delegated decision-making power, not to the local
electors, but to the local council or board as the state’s designated
agent for local implementation of state policy, the action receives
an ‘administrative’ characterization, [and] hence is outside the
scope of the initiative and referendum.’” Id. at 195 (quoting Rauh
v. City of Hutchinson, 223 Kan. at 519.20 (quoting 5 McQuillin,
Municipal Corporations. §16.54, at 404-05 (3d ed Rev. 2004))).
See also Id. (*we will employ the three McArdle guidelines and
add the language from Rauh as a fourth guideline...”). Id at 404

Applying these guidelines, theCourt held that under the first factor, the proposed city hall
location ordinance created a new law and was legislative in character. The Court also determined

18



that the ordinance declared a public purpose (2d factor) and did not address a matter of statewide
concern (4™ factor), both of which tended to render it legislative in nature, However, finding that
local administrative expertise Was,invoIVed in the location and zoning of property, the Court held
that this factor predominated, resulting in a holding that the location ordinance was
administrative in natuife and thefefdre nokt subjéct to initizitive and referendum. Id. at 411.

As noted, the Court also applied these guidelines to a separate petition seeking to prevent
the City from rezoning or using eminent dornam for commercial de'velopment in the City’s
residential or hxstorlc areas. Fmdmg that the proposed petition would modify the City’s existing
development planc: and ordmances and limit execution of existing law, the Court held that the
first factor was admxmstraﬁve While the prOposed ordinance declared a pubhc purpose, it would
operate within the City’s existing ordmances and was neither principally legislative nor
administrative ﬁndel* factor two. kThe effect of the Qrdinancéwould lock the City within its
current zbnin g 'pattem over 90 percent of its boundaries - such an effect and its consequences
required a‘dministrative expertise, rendering factor three administrative. Finally, the ordinance
would diminish éutherity granted the City (and other entities) by statute to acquire property by
eminent domain and thus encroached on a matter of statewide concern as expressed in the
Eminent Domain Act and other property acquisition statutes, rendering factor four
administrative. Id., at 413-17. The Court held the development ordinance to be predominately
administrative in character and not subject to a vote of the local electorate.

The applicéti()n of McAlister to Ordinance No. 1980 is examined in subsection b.
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b. Ordinance No. 1997. Modifvin Existin

e a0 222 1. VOGHYING HXisting
City Waste CoHectmn Ordinances And

Executing Authontv Granted By The

Legislature Over Solid Waste DlSQOS&l,

Is Administrative In Character And Not
Subject To K.S.A. 12-,3013

(1)  Existing Law Regarﬁmg Solid
Waste Coﬂectlon And stgosax
In Kansas And Its Municxpalxtxe

The collection and manage:ment of solid wastes is a matter of statewide concern., Via

KSA. 65-3401, er s*eq (Solid Waste Act), the Kansas Legxslature has enacted a comprehensive
regulatory scheme regardmg the collection, processmg, and sanitary disposal of solid waste
generated throughout the state. K.S.A. 65 34OI “declare[s] that protection of the health and
welfare of the cmzens of Kansas requires the skafe and san;'tax'y disposal of solid wastes.” In order
‘to redress pre-existing inadequate regulation of the subject, the Legislature further declared that

“it is the policy of the state to: (a) [e]stablish and maintain a cooperatn e state and local program
of planning and tec:hmcal and ﬁnancxa} asswtanrce for cqmprehenszve solid waste managemenﬂ
K.S.A. 65-3401 (a). Strategies to “reduce, reuéeﬁ ’and recycIe’materiaIs” are a declared means to
further these legislative objectives. “Solid waste” is deﬁned to @pemﬁcaﬂy include “garbage,
refuse. . and other discarded matenals ” K.SA. ”009 Supp. 65-3402(a).

Supervision of this comprehensive scheme is placed under the dirécﬁon of the Kansas
Department of Health and Environment (KDHE) which has extensively regulated in the area.
K.S.A. 65-3406 (describing duties of KDHE Secretary); KAR 28-29-2 et seq. The statutory goal
of 6evelopment of consistent and coordinatéd regulation of solid waste is implemented in part by
K.S.A. 65-3405(a)’s requirement that each county develop and “submit to the secretary, a
workable plan for the management of solid waste in such county.” See also State v. Moore, 237
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Kan. 523,534, 701 P.2d 684 (1985) (“[Clounties by statute are required to organize county solid
waste management committees and develop plans for management of solid waste within the
county or city.”). KSA 2009 Supp. 65-3410(a) then aﬁthbrizes cities and counties to “provide
for the storage, collection, transportation, processing, and disposal of solid wastes and
recyclables generated within its boun‘daries,” and/or to c,ontfact ktherefor.

Implementing this statutory mandate for creation of coordinated and cooperative local
waste management plans, Sedgwick County has devéloped its Solid Waste Management Plan,
including all municipalities in Sedgwick County, parti’culaﬂy‘imiluding the City of Derby.
Consistent with statutorily-declared policy, the Plan promotes a system of waste
collection/disposal which is e’fﬁcienﬁy ‘managéd and designed to Ieésen impact on the public
infrastructur’e.’ The Plan encburagéé local ‘g:ff(‘)‘rts" to ﬁ'anchise trash collection to a single ehtity to
further these goals. ~ Further evidence of stateWide concern regarding waste disposal is

_manifested by K.S.A. 122101 et seq, Thus, K.S.A. 12-2102 ,speci'ﬁcally confers authority upon
“[t]he governing body of any city” [to] “pr(’)vidé 'f0r the collection and disposal of garbage or
trash” as either a strictly municipal function or by contract with private entities engaged in the
business. Specifically applicable here is K.S.A_ 12.21 03, égain‘confen'ingauthority directly
upon “the governing body” of any ci’ty to enter contracts such as challenged here by petitionerS:

“When the governing body décidés'to provide for the coHectibn and disposal of

garbage or trash or both by contract or as a municipal function it shall pass an

ordinance describing the duties of persons, householders, business establj shments,

industrial and manufacturing plants and others as regards garbage and trash and

may prohibit others than the contractor or city from making collections.”

Cross-referencing K.S.A. 65-3410, K.S.A. 12-2110 further authorizes cities to license

‘waste collectors and limit their number to promote coordinated and efficient collection and
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disposal:

“The governing body of any city which provides no refuse or solid waste
collection and disposal service as herein specified or as authorized by K.S.A. 65-
3410 may regulate and license garbage or trash collectors, or both, and limit the
number of licenses and pass ordinances as authorized by K.S.A. 12-2106 and 65-

3410
Ordinance’No. 1997 does not mark the City of Defby’é initial entry into the realm of solid
waste regulation. For many years preceding the can,sideration' and adoption of Ordinance No.
1’997, the City had adopted a series of ordinances‘regulating collection, tranSportaﬁon, and
disposal of commercial and residential refuse, providing for the licensing and regulation of
private contractors. Ch. 5 28, Derby Muﬁicipél Code. As ﬁstatcléd in thépreé’mble to Ordinance
- No. 1997, the new ordfnance serves to émend~existing iaw in the City of Derby.g 1d, §1.
The M‘(‘:Alister Factors Show That The
Ordinance Is Principally Administratxﬁve

In Character.

o

1* Factor — Whether the Ordinance makes ’a new faw e‘x"executes existing Iaw.

The subject matter of the Ordinance is not a mattéf of first impression arising from a
regul atdry vacuum where no government hés previqusly tread. To the contrary, the Ordinance
executes state policy as expressly declared by the Kansas Legislature in furtherance of the
statutorily- mandated Sedgwick County Waste Management Plan. The Ordinance’s provision for
entry into an agreement with a single contractor is no{ a policy developcd by the City’s governing
body but rather executes specific authority conferred by K.S.A. 12-2103 - the State has created
the policy au‘ihorizing municipaiities to engage a single contractor for disposal of solid wastes
which may then be executed by Iocaﬂ goi}ernment.' The heavy footprint of the Kansas Legislature

over the subject of solid waste collection and disposal is manifest from even a cursory review of
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state statutes.

Moreover, the Ordinance does not mark the City of Derby’s initial entry into the
regulation of solid waste. By its terms, the’ Ordinance modifies previously-existing ordinances of
the City addressing the substance and manner of trash collection within the City’s boundaﬁes by
amending Chapter 5.28 of the City Code[ The fact that it does so in greater detail than the prior
ordinances does not render it a new law. Like the commercial kdeveIOpment ordinance
championed by the citizen protestors in McAlister, thke Ordinance’s modification of existing
ordinances is administrative in nature.

Plaintiffs’ argument that the Ordinancke;is legislative because the Kansas Legislature
merely authorized, but did not mandate, agreements with an excluswe contractor, misapprehends
the nature of the inquiry. The question i s not Whether the City is mmlstemﬂymmandated to
execute an unyielding state policy but Whether state statutes have substantively developed a
policy which may then be executed by local government, Hcreé the City of Defby has not
fashioned policy regarding exclusive contrécts but is exercising a policy choice enacted by the
Legislature. This act is therefore administrativé —not Iegislaﬁve. '

Plaintiffé’ parallel argument fhét KSA. 12-21 03 is merely an enabling statute providing
no standard is, for the samé reasons, wrong. The MeAlister Court held that a statute merely
authorizing a city to acqulre public bmldmgs set forth no pohcy regarding where such a buﬂdmg
could be Iocated and that location of city hall was not an executxon of state policy. In contrast
here, the legislature has expressly authorized the very thing addressed by the Ordinance and
complained of by petitidners — substantively authorizing cities to enter contracts with a single

hauler. The City’s execution of this policy could not more clearly be administrative,
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2nd Factor — Whether the Ordinance declares 2 public purpose and provides ways
to accomplish that purpose and/or deals with a small segment of an overall policy

question.

The Ordinance does not’declare a public purpose. Clearly, its intent is to promote
efficiencies in trash collection through regulation of a single hauler and enhance health and
sanitation in the City of Derby through regulations executing authority granted by the Legislature.
Undoubtedly, the point of concern to petitioners prompting this suit is the provision authorizing a
single céntractor, a small Segment of the Ordinance overall. This factor is neither principally

legislative or administrative and at most for plaintiffs, mildly tends toward legislative in

character.

3rd Factor — Whether the Ordinance involves matters re( iring specialized training
and experience in municipal government. : ‘

The third McAlister factor focuses on whether the subject matter of the ordinance and its
operation and implementation imyplicat’e matters requiring administrative expertise or knowledge
of the financial affairs of city government. The squ ect mattef Qf the O'rdinan'ce and its
administration by the City once in operation clearly do requiré an intimate knowledge of
governmental affairs and administrative coordination of a number of different regulétory areas,
including finance and fegulation of service rates. Implementing the Ordinance, the negotiated
contract places a number of requirements upon Waéte Connections, ki’ncluding Billing and
collection; records maintenance for compliance with environmental statutes: inspection and éudit
of the contractor by the City; submission of reports to the City: iSsuance of a letter of credit of
over a mﬂfion dollars for the benefit of the City; and maintenance of insurance coverage. (Ex. B,
Contract at [ 24, 26, 28, 29, 36 and 37). Application of the Ordinance thus involves financial
and regulatory matters requiring keen administrative oversight izi order to regulate the contractor
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and maintain an efficient and safe method of waste collection in the City. The implementation
and administration of the Ordinance renders this factor administrative in nature.
4th Factor — Whether the subject matter of the Ordinance is one of statewide

concern whereby the legislature has dekegated decision making power directly to the
governing body rather than its cxtxzens.

Waste collection and disposal is the focus of numerous Kansaé statutes and regulations
clearly evincing‘ state concern over the development of efficient, coordinated, and sanitary
systems for trash and recyclables collection and disposéL The 'V’éry matter targeted by plaintiffs
in their protest, the decision of the City Coanéil’to pérform trash coHectiyon via a single
contractor, has been spec'i,ﬁc‘:ally delegated by the Kansaé Legislyative to “the govermng body” of
the City of Derby. As held in McA lzister” wheré “the Ieglslature delegates dem sion-making power
to local councﬂs or boards rather than local electors the city’s action is admmistratlve in
~ character.” 289 Kan. at 392,’ Syl. §10. Factor four is purely administrative.

Clearlyj by adoption of the Ordinance, the City ofDerby did not act in a regulatory
vacuum or develop policy from whole-cloth but rather exeéu‘ted policies designed by thc‘
Legxsldtme pursuant to express grants of authonty to its governing body to s act. The first and
fourth McAlister factors are dommanﬂy and mdeed purely admlmstratlve n chardcter while its
second and third factors are collectively neutral, ’one tending toward legislative ( 2d) and the other
admini’strative (3 d). Noteworthy is the fact that in MéAlz‘s'fer a stroﬁg showing on a single factor
(there, factor 3) rendered the location ordinance administrative even where the other factors were
each determmed to be legislative; the Court held that one factor may so predominate as to itself
determine the result. Here, the first and fourth factors predominate and compel a conclusion that

‘Ordinance 1980 is administrative. McAlister, moreover, reaffirms a long tradition of Jjudicial
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refusal to accord liberal construction to the initiative/referendum statutes, requiring plaintiffs
here to carry a strict and heavy burden of proof. Plaintiffs cannot do so and the substantive right

they assert for the receipt of injunctive relief is plainly devoid of merit.

(3)  Cases Addressmg Protests To Smgle
Contractor Waste ()rdmances Hold

That They are Not Sub;ect To Initiative

or Referendum.

The Ohio Supreme Court has recently rejected a challenge virtually identical to that made
by plaintiffs here State ex iel City of Upper Arlington v, Franklm Co. Bd of Elections, 895

N.E. 2d 177 (Oh. 2008). The City Of Upper Arlington adopted an ordinance authorizing the city

manager to enter into a contract with a single contractor for collection and processing of the
city’s trash The effect of the ordinance was to change the 01ty S method of trash collection from
a c:ty—nin system to one of przvatlzatlon Like here, certain eiectors dzsapprovmg of the measure
acquired sufficient sxgnatures on a protest petition calling for rep'eal of the ordinance by

’ plebiscite. Contending that the ordinancé was administratixfe in nature, the city filed an action to
enjoin the election commissioner from placing the proposed repealer on the ballot.

In Ohio, “‘[t]he test for determining whether the action of a Iegi'slative body 1s legislative
or administrative is whether the action taken is one enacting a law, ordinance or regulation, or
executing or administering a law, ordinance or regulation already in existence.’” /. kat 181
(internal citation omitted). Finding that the city had existing ordinances regulating trash
collection, including one authorizing the city manager to enter contracts for waste disposal, the
Ohio Supreme Court held that the single contractor ordinance merely exeéuted or administered a
law already in place. /d. at 182 (*‘[Aln act or resolution which merely carries out the policy or
purpose already declared by the legislative body’ is an administrative action that is not subject to
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initiative.”) (intemnal citation omitted). As did the City of Upper Arlington, the City of Derby
here merely executed a law already in existence in adopting its single contractor ordinance —
authority grantf;d by KSA 12-2103 to do precisely what it did. Plaintiffs have no right to
interfere with or second-guess the Kansas Legislature’s delegation of authority to “the governing
body” of the City of Derby. See also Jack Gray Transport, Inc. v. Ervin, 533 P2d 1349 (Or.
App. 1992) (similarly holding that city’s action in arranging for waste disposalf by a single entity
was administrative action no‘tsyubject to electoral challenge). These cases, directly on point,
confirm the determination resulting from application of the McA lister factors themselves -
4 Ordinance 1997 is administrative and is exempted ﬁfom' a plebiscite under KS.A, 12-3013(e).
FoHoWing a hearing on October 2, 2009, Judge Yosﬂ applying the McAlister factors, held
that the Ordiﬁance was administrative and not subject to the initiative and referendum proceés.

Specifically, the court ruled:

The Court does hereby find that: factor 1 is administrative: that factor 2 is more
legislative than administrative; that factor 3 is not pred aminately either
legislative or administrative; and that factor 4 is admi strative. The Court finds
that factors 1 and 4 predominate and that Ordinance No. 1980 executes policy
created by the Kansas Legislature rendering the Ordinance administrative in
nature and not subject to initiative and referendum.

This eminently correct ruling constitutes the law of the case and should be followed here.

C.  Plaintiffs Have Shown Ng Sﬁ:zciai Injury And Do NofHave Standing To
Challenge The Validity Of The Ordinance Or The Operation Of The
Franchise.

Kansas law requires any potential plaintiff to demonstrate cognizable harm before he/she
may possess standing {o sue. Where a challenge to governmental action is involved, Kansas law
requires a showing of special injury distinct from that of other citizens in order for a citizen to
possess standing to challenge official action by public dfﬁcers. Kansas law additionally requires
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that issues involving claimed violations of statutory duties by public officers or other claimed
abuses of official powers affecting the public at large be brought by the State (usually by the
Attorney General) or by an official delegated authority by the State (usually by the County
Attorney or Counselor). Failing tofmeet these standards, plaintiffs’ various claims of unlawful
taxation and abuse of governmental authority in adoption and implementation of the Ordinance
should be dismissed for lack of jurisdiction.

1. Kansas Law Of Standing,

“Standing is a question Qf whether the plaintiff has alleged such a personal stake in the
outcome of the controvérsy as to warrant his invocation of jurisdictiOn and to justify exercise of
the court’s remedial powers bn his behalf” 312 Educ. A&s nv, US.D. No. 312, 273 Kan. 875,
882,47 P.3d 383 (2002)(quoting W@'ﬂ? v, Seldin, 422 U.S. 490, 495 (1975). “In order to have
standing to file suit in Kansas courts [ ], a person must demonstrate that he or she suffered a
- cognizable injury and that there is a causal connectionibe'twecn the injmjy and the challenged
’conduc-t.” Boé;»d of County C‘omzh e, Bremlgyy,‘286 K.kan. 745, 761 : 189 P.3d 494 ¢ 2008)
(citing, inter alia, Moorhouse v. City of I’Vz“c/zz‘ta? 259 Kan. 570, 574. 913 P,Zd 172 (1996)).
Ordinarily, “a private person, merely by virtue of being a citizen and taxpayer, may not maintain
an action against a public board or its members ﬁnless the person pleads and proves that as a
resultk of the action complaine& 61’, he or she has or will suffer spécial damage distinct in kind
from that of the public generally.” Bonner Springs U,S.D. 204 v. Blye Valley US.D.. 32
Kan*App.Zd 1104, 1110, 95 P.3d 655 (2004). Thus, suits seeking tb require a public official to
comply with a legal duty must “be brought by the state on the relation of the counfy attorney or

the attorney general” and can not be maintained by private litigants. Smith v. City of Prairie
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Village, 175 Kan. 469, 471-72, 264 P.2d 1053 (1953). Standing implicates the court’s
jurisdiction and its existence presents a question of law. Bremby, 286 Kan. at 500.

These principles have been applied in a number of cases demonstrating plaintiffs’
~lack of standing here to challenge fees they do not pay. Thus, in KAKE-TV & Radio, Ine.
v, City of Wichita, 213 Kan, 537, 516 P.2d 929 (1973), the Supreme Court held that the
plaintiff, a competing entity with a cable company granted a fra’néhise by the Cify, did not
possess stan&ing to bring a declaratory judgment action againstdty ofﬁéials challenging
the validity of the franchise. Quoting the McQuillin Treatise, the Court confirmed that
“[u]sua ly a taxpayer or an abuttmg owner cannot attack the validity of a ﬁanchxse at least
unless he sustams some special i mjury because ofit, or unless the right to test the validity
of the ﬁhanchise is ,granted to private perSons by statute.”” 213 Kan. at 541, Similarly, in
Haines v. Rural High Sch. Dist. No. 3,171 Kan. 271, 232 P.2d 437 (1951), the Court
denied standing to citizens secking to énjoin the alleged i'H‘,egaI expenditure of public funds
since th’e plaintiffs had not demonstrated that “any tax Vor assessment to be levied is
peculiar to them as different from the burden to be cast upon the genéral taxpayers of the
district involved.” 171 Kan. at 274 (citations and internal punctuation omitted). Absent a
specific statute conferring' individual standing or a showing of “speéial damage different in
kind from that of the public generally,” an individual citizen possesses no standing to
obtain injunctive relief against alleged abuses of power by muniéipal officers and “[s]uch

actions must be presented by the state or one of its officers charged with the responsibility
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of scrutinizing the aéts of public officers.” Id. at Syl. 99 1 and 2. Moreover, absent a
showing of special injury, a citizen is without standing to challenge how a local
government uses public tfunds. Crow v. Bd. of Caunty Comm rs, 243 Kan. 287, 290, 755
P.2d 545 (1988)(“[Plaintiff’s] objection is to the use of tax funds. Absenta showing he
was injured differenﬂ:y than other members of the public,‘ [plaintiff] has no standing to
raise the issue); Weinlood v. Simmons, 262 Kan. 259, 267, 936 P.2d 238 (1997)(plaintiffs
were without standing to challenge use of service fees imposed by public official;
“interests to protect the public at large m’usf be brought by the proper public official”).

Specific to this very situation, the decision in State ex rel. Brewster v, Cumiskey,

97 Kan. 343, 155 P 47 (1916), involving a suit by the Attomey General challenging the
iégalit}' of an inspection fee, demonstrates by example that C'itizeﬁs at large lack standing
to challenge the validity of regulatory charges. Further reinfof’cing the rule prohibiting
individual suits regarding matters affectin g the pu‘bli:c at Jarge, Jt’he’ Courtin Linsea 1.
Boczrd of County Comm rs, 12 Kan App'; 2d 657, 753 P.2d ’1292 (1988), rejected, for lack
of standing, a citizen suit brought to enjoin the removal of trees from the couﬁhouse lawn
on the basis that the citizen-taxpayer plaintiffs' had not shown “a special injury not suffered
by‘other citizens and tax;ﬁayers of Chase County.” 12 Kan.App.2d at 661 ’Equally
relevant also are cases such as Rector v. City and County of Denver, 348 F.3d 935 (10"

Cir. 2003) bolding that persons who do not pay a fee alleged tobe illegal are without

? In apparent recognition of this principle, the plaintiffs filed their initial petition
describing the plaintiffs as “State ex rel. Janice Baston v. City of Derby, a ¢ity of second class,
and Kathleen Sexton, in her Capacity as Derby City Manager” despite the absence of any such
official as a party-plaintiff. Plaintiffs have since filed amended petitions naming only themselves

as the plaintiffs herein. :
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standing to challenge it.

As shown below, these principles negate plaintiffs’ standing to assert the claims

made in this case.

2. Plaintiffs’ Lack Of Standing,

Plaintiffs described themselves as residents of the City of Derby in their original
petition and amended petitions. Discovery shows that plaintiff J anicéBastOn now resides
in the City of Wichita and is no longer subject to the jurisdiction of the City of Derby.
(Stat. of Uncont. Fact, §2). Before prﬂceeding to the broader question of 1ack of standing
for the claims asserted, it is evident that putative plamtxff Janice Baston lacks standmg to
assert claims for declaratory relief agamst a jurisdiction she does not 1nhab1t and she
should be dzsmlssed from the actxon |

There is also a Iegitimate question revealed‘by the record regardkin g whether
plaintiff Joyce is a true plaintiff in hlS own right or an attempted stand-in for Derby
Disposal. a competitor for award of the franchise, Who was not selected by the City. Thus,
in response to kinten‘ogatories, plaintiff Joyce admitted that he had been recruited as a
plaintiff by the owner of Derby Disposal (his former contractor) ’and coﬁsistenﬂy
therewith, plaintiffs’ original petition, briefs, and diécovery claimed g violation of the
Contract Clause and made other allegaﬁons that were relevant only to Derby Disposal, a
non-party. (Ex. M, PL. Joyce’s Answers to Defs’ First Interrogs, No. 15). Ttis
fundamenté] that a party to litigation can not assert the rights of patties not before the
court. While the Contract Clause claim has now been abandoned following the adverse

ruling of Judge Yost, the record places in question the true basis for initiation of this suit.
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Nonetheless, whether or not genuine, plaintiff Joyce is without standing to assert
the claims of abuse of governmental authority made here, Virtually all of plaintiffs’
theories, in one fashion or another, involve the claim that the receipt of the franchise fee
by the City from Waste Connections is in fact an unlawful tax laid in violation of statute or
an abuse of the police power designed to enrich tﬁe City at the expense of its citizens at
large. Plaintiffs addltlonally complain of the City’s use of the franchise fee and Its |
placement in the City’s general fund. Beyond the fact that there is no evidence to present a
material question of fact on these claims,Kansas law clearly renders plaintiff Joyce
without standing to assert them.

In the absence, as here, of the State as a party-plaintiff or any special statute
conferring standing on individuals in ythese circumstances\,KansaS ylawrequ‘ir,es plaintiff
Joyce to demonstrate a special injury distinct ﬁqxn that of other residents m order to
possess common law standing to challenge the validity of the ﬁ“anchme fee, its use, or
amount. Specxal injury is clearly absent however, as the record reveals nothing to
distinguish or elevata plaintiff’s alleged injury ov er that of other residents (none of whom
have joined this action). The Crow decision plainly dem'es plaintiff standing to attack the
manner in Which the City uses the fianchise fee 'received from Waste Connections.
Moreover, plaintiff in fact, has demonstrated no harm of any sort to a personal legal right
or interest protected by law. Plalntxff of course, does not even pay the chall lenged fee and
has produced no evidence that the rate he pays for trash service is so unreasonable as to be
confiscatory or an arbitrary abuse of power, the standard of proof goveming his claim. See

Defs’ Memo infia, at 35-37 (citing Kansas cases requiring a party chaHengihg municipal
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service rates to prove that the rate paid is itself arbitrary, unreasonable, and confiscatory).

Plaintiff’s mere academic disagreement with the content of the City’s waste
ordinance or his desire to preserve relations with his former hauler is not the type of injury
sufficient to accord him standmg under the law. In the absence of the State as a party-
plamﬁff plaintiffs’ complaints, inter alia, that Waste Connections is really paying a tax
rather than a fee in alleged violation of statute and that the fee is not being maintained by
the City in a segregated fund fér accounting purposes, clearlky; fail fo'r:lack of sfanding?

D. 'Plaintiffs Can Not Carry "I‘heirf’Su‘mmar ' Judgment Burden To Show
That The Ordinance Is An Arbm'ar / Exermse Of The Police Power

Summary judgment is appropnate where thefe exxst% an absence of evzdence ona
material element on which a plaintiff possesses the buxden of proof, Duly adopted
municipal ordinances are presumed valid, placing the burden of proof on 4 challenger to
show, by evidence, to overcome th¢ presumption and show that th'e’o‘rdin’anoe: 18 arbitrary,
unreasonable, and an abuse of the police power conferred upon local governments.
Plaintiffs can not cany this ev;dennary burden heze

The record shows that the City’s adoption of the Ordinance followed a lengthy
period of study and public comment regarding what model of Wasté collection would best
serve the public interest. A six-member citizens panel conducted a series 6f public

meetings spanning six months to obtain information regarding the COmparative benefits of

? Defendants’ Memorandum hereafter addresses the merits of plaintiffs’ claims of abuge
of governmental authority. Defendants submit that these ; 1ssues need not be reached in view of

plaintiffs’ lack of jurisdictional authority to assert them.
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various collection systems, including consideration ofa single contractor System against
the then current system licensing multiple haulers. Among the information acquired was
that showing the degradation of city streets caused by trash trucks and that adoption of a
franchised system was expected to result in a substantial rate reduction for most, but not
all, city residents. Following consideration of such information and receipt of public
comments at several meetings of the City Council, the COunciI accepted the
recommendation of ’t‘he Citizens Advispw Board and adopted Ordinance 1980 on March
24, 2009 (later modified in minor particulars by Ordin’anc:e 1?97 on July 28, 2009). The
Board then conduéted interviews kdf coyntractors submitting proposals regarding their
service capabilities and projected rates, and its recommendation of Waste Conhectiohs
was accepted by the Council. During th ¢ ensuing contract,ncgotiéﬁdn‘prc‘)ceSS, Waste
Connections proposed inclusion of cost-free collection services to various City facilities,
and a contract providing for such and payment of a five percent ( 596’) franchise fee was

agreed to by the parties.

2. Plaintiffs Can Not EstabkishTh&t The Ordinance I's Arbitrary
And An Abuse Of The City’s Authori Under The Police
Power. ' ~ . :

Like all Jocal ordinances, the Ordinance here is presumed to be valid and regular in
all respects. Executive Aircraft Consulting, frzc. v. City of Newf()n,' 252 Kan. 421, 424, 845
P.2d 57 (1993)(“The defendants correctly assert that the ordinance is entitled to a
presumption of validity and should not be stricken unless its infringement upon a statute is
clear beyond substantial doubkt.”); Schulenberg v. City of Reading, 196 Kan. 43, 53, 410

P.2d 324 (1966)(“Presumptively, the ordinance creating the sewer district was valid, the
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existence of such facts as were essential to its validity is to be presumed, and the ordinance
was sufficient to make a prima facie case in favor of the city.”). A party attacking the
validity of an ordinance has the burden to present clear evidence to overcome the
presumption and to demonstrate its invalidity. City of Haven v, Gregg, 244 Kan. 117, 119,
766 P.2d 143 (1988). The burden imposed is high and courts may intervene only upon
proof that the ordinance is 50 arbitrary and subversive of private rights as to constitute a
clear abuse of power. Schulenberg, 196 Kan. at 52 (“Courts have no supervisory power
over the policy of municipal legislation and are not pemﬁtted to substitute their judgment
for that of the governing body of the city. [ ]. Courts can only interfere to curb a”ction
which is ultra vires béc':ause of some constitutional im‘pedim'ent‘ or lack of valid legislative
authority, or unlawful acts under a valid statute, or because action uhder' a valid statute is
so arbitrary, capricious, uhrea$onable and ’subversive of private rights as to indicate a clear
abuse rather than a bona fide exercise of power.”). See also Id, at 53 (the standérd for
review governing plaintiff’s challenge to municipal action is whether the acts were
“unlawful or so oppressive, arbitrary or capricious as to amount to fraud.”). This same
standard applies to a challenge to “any official act” of a municipality; 1d.

These principles equally apply to challenges to rates authorized for mﬁnidpaﬂ or
franchised services provided to city residents. | Thus, rates for services are presumed
reasonable and the challenger possesses the burden to make a clear showing that the rates
allowed are excessive or cénﬁscatory, Mitchell v. City of Wichita, 270 Kan. 56,61, 12
P.3d 402 (2000)(“It is generally recognized that water rates set by a municipality are

presumed to be valid and reasonable until the contrary has been established. The burden
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of overcoming this presumption rests upon the party challenging the rates.”); Id., 270 Kan.
at 62 (rates must be shown to be “excessive or conﬁscatory”); KN Energy, Inc. v. City of
Scottsbhgﬁ‘,‘ 447 N.W. 2d 227, 234 (Neb. 1989)(“The plaintiff had the burden to prove that
the rates fixed by the defendants were arbitrary,,unreasongbie, and confiscatory.”). See
also 12 McQuillin on Municipal Corp., § 35:56 (’3d. ed) (“rates must not be confiscatory;”
it will be presumed that the municipality acted properly); Apt. and Off. Bldg. 4ssoc. of
Metro. kWashz'ngzon v. District of COlumbia, 415 A. 2d797, 799 (D.C. App. 1980)(same);
H.A. Sack Co., Inc. v. Forest Beach Pub. Serv. Dist, 250 S.E. 2d 340, 341 (S.C.
1978)(same); lowa-Ill. Gas and Elec. Co. V. lowa City, 124 N.W. 24 840, 843 (Towa
1963)(burden is on challenger to show that rates were ;‘clearly, palpablyg and grossly
unreasonable”). ld ’ | ’

From the outset, plaintiffs’ theory of the case has been that the Citykcan not receive
benefits from the operation of the franchise in excess of costs. Plaintiffs then proceed to
argue that the City’s receipt of a franchise fee and free services from the cdntractor is .
prohibited by law and that such receipt, inher ently and without more, renders the1r rates as
' Waste Connection customers arbitrary and unreasonable. How ever, the law is to the
contrary and such facts do not approach the threshold necessary to sustain plaintiffs’
burden of proof.
| Plaintiffs’ burden of proof is not met by reliance on an assumption fhat‘ their rates
could be lower absent the benefits receivéd by the City - they must prove that the rate they
pay is excessive and unreasonable in and of itself. Collerain v. Civof Granbury, 760

S.W. 2d 364, 367 (Tex. App. 1988)(“the plaintiff must prove the rate charged was
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unreasonable in and of itself”), Emphasizing this evidentiary requirement, the Kansas
Supreme Court has flatly rejected a challenge to municipal utility rates where plaintiffs
produced no evidence that their rate itself was arbitrary. Usher v. City of Pittsburg, 196
Kan. 86, 89, 410 P.2d 419 ( 1966) (“The [plaintiffs] make no attempt to show what a
reasonable rate should be or that the rate estabhshed was not reasonable.”), See a[so Apt.
and Off Bldg. Avs*oc of Metro. Wash., 41 5A.2d at 799 (plamtlffs challenge to water and
sewer rates faﬂed er lack of ev:(dence to show rates ;were unreasonable;k plaintiffs’ reliance

on isolated comments from legislative history of ordinance did not overcome presumption

of regulanty and did not present a questxon of fact barring summary Judgment) Pr evailing
law has long recognized that mumclpahtles may collect a feﬁ for the prxvﬂege of allowmg

| a franchise to use czty mfrastructure to provxde a service to residents, 17 McQuillin,
Municipal Corporations, § 34:53 (“A municipal corporation, having control of its streets
and the poweﬁ to impose conditions on granting a franchise to use the streets, may require
compensation for their use by publié service companies, as’ a condition of the grant of the
right to use them, unless forbidden by statute or Contrary fo public policy.”).

Moreover, this leading treatise on municipal law emphasizes that municipalities are
authorized to receive cost-free or discounted servi ces from a franchised service provider
and violate no rights in domg $0. 12 McQuillin, § 34:54 (‘%d ed.) (“Where 3 municipality
may impose conditions on granting a franchise toyuse the streets, it may stipulate for a free
supply for certain pubhc purposes, or at a dxscount ”) See also Burns v, City of Seattle,
164 P.3d 475, 483 (Wash. 2007); Twitchell v. Czty of Spokane, 104 P.150 (Wash. 1909):

Consolidated Ice Co. v. City of Pittsburgh, 118 A. 544 (Pa. 1922); 12 McQuillin, § 35:63
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(“If the municipality owns its own plant and the rates charged are reasonable in amount,
consumers cannot complain that water is furnished free to the various city departments and
to charitable and educational institutions.”). Thus, whether received from municipal or
franchised utilities, the rights of resident users of sefvices are not inﬁinged by the city’s
receipt of free services which, after all, furthers the public interest of all citizens.

The City’s adoptiOn and implementation of the Ordinance is presumed reasonable
and plaintiffs bear the burden to show that it is an arbitrary kexercise of power. Specifically
here, plaintiffs must show that the action of the City arbitraﬁly affects them as ratepayers.
Thus, the controlling issué 18 ’not the bgneﬁts'receixfed but Whefher, on summary judgment,

plaintiffs have produced e{fidence sufficient to warrant a ﬁndin g and judghént that thé rate
| they pay is itself unreasonable and ¢onﬁs’ca‘t’0ry. Accordingly, everi assuhi,ing that the
benefits received by the City are passed through to ratepayers, a point on which there 1s no
evidence, no rights of plaintiffs are inﬁ‘inged by the City”s mere receipt af some beneﬁ is
from oper'atioﬁ of the franchise. Plaintiffsl focus is misdirected - and absent proof of an
arbitrary rate. their case can not proceed. Asin Usher v, City of Pittsburg, there is no

evidence to prove this essential element and plaintiffs’ case fails as a matter of law. 12

McQuillin, § 35:63.

E. The Title Of The Ordinance Reasanably Apprises Citizens Of The

Subject Matter Being Addressed And Does Not Violate K.S.A. 12-3004.

Ordinance 1997, adopted pursuant to the City’s police power to comprehensively
regulate residential trash collection and disposal in the City, contains the following title:
An Ordinance Amending Chapter 5.28 Of The Derby Municipal Code, Regulating
Accumulation, Storage, Collection And Transportation Of Solid Waste And
Recyclables, And Establishing Penalties For Violation Thereof: And Repealing
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Original Chapter 5.28 Of Said Code As Amended By Ordinance No. 1980 Of The
City.

Plaintiffs’ Second Amended Pctitiqn (filed December 23, 2009), alleges that the
Ordinance is “in violation of K.S.A. 12-3004, by failing to state in the title [Tofthe[]
ordinance [ ] that the body of the [ 1 6rdinance includes a reveﬁue purpose and the abilify
to set waste collection rates,” cont’ending that these ‘;failufes” are intentionally deceptive
and designed to mislead the public as to its COntents, Kansas law, however, does not
require an ordinance’s title to be an index to’it‘s provisions and renders it void only if

substantive matter entirely unconnected with the title is contained therein. Clearly -

apprising persons of common intelligence of the subj ect of the ordinance, Ordinance

1997's title, and the Ordinance itself; are fully compliant with Kansas law.

The Kansas Constitution requires that any statute ena‘cted;by the legislature contain
only one subject, which must be clearly expressed in its title. (Art. 2, § 16). City
ordinances are subject to this same requirement by virtue of statute. Thus, K.S.A. 12-3004
provides that “no ordinance shall contain more than one subject which shall be clearly
expressed in its title. . .”

The purposes behind both the statutory and constitutional provisions are the same,
as explained by the Supreme Court in Garten Enterprises, Inc. v. Kansas City, 219 Kan.
620, 622, 549 P.2d 864 (1976):

The purposes of the constitutional section which is the exemplar for 12-3004 have

been stated many times. They include the prevention of a matter of legislative

merit from baing tied to an unworthy matter, the prevention of hodge-podge or
logrolling legislation, the prevention of surreptitious legislation, and the lessening
of improper influences which may result from intermixing objects of legislation in
the same act which have no relation to each other. The court has held these

purposes are fulfilled even though a city ordinance does not include n its title all
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the details of the provisions of the ordinance. It is sufficient if the title is broad
enough to indicate in general terms the provisions of the ordinance (Taneyhill v.
Kansas City, 133 Kan. 725, 728-729, 3 P.2d 645. This principle is elaborated in 5
McQuillin on Municipal Corporations, s. 16:19: :

‘The title of an ordinance suffices, and the ordinance is valid,
where objects or matters germane to the single general subject
expressed by the title are united in the ordinance. Stated somewhat
differently, a subject may embrace many objects; the titIe may state
the subject and the ordinance include the objects. The word
‘subject’ should be given a broad meaning so that al] matters
having a logical or natural connection are included.

“The title of an ordinance is a label and need only set forth
its object, not its product. It is sufficient if it fairly advises
the city council and the public of the real nature and subject
matter of the legislation sought to be enacted, and if the
minor features of the ordinance have a reasonable and
natural connection with the subject named in the title. The
title is not objectionable unless substantive matter entirely
disconnected with the named legislation is included within
the folds of the ordinance.’

The Garten Court there upheld a municipalkordinan'ce whose title referenced the
i‘egulation of the hours of operat'ioﬂ of private chibs aga'in’st a éohtention that the title was
deceptive for failing to state that the ordinance also prohibited the presence of any
persons on the premises during closing hours. The Supreme Court has indicated that the
title of a law/ordinance should be liberally construed to effectuate and validate its
intended purposes. Bankers Serv. Life Ins. Co. v. Sullivan, 188 Kan. 783. 788, 366 P.2d
264 (1961).

Construing like provisions, a number of c:ouﬁs have 'emphyasi‘zed that a law’s title
need not serve as an index to its prdvisions and contents. Webber v. City of Scottsbluff,
50 N.W. 2d 533, 540 (Neb. 1951); Elliotsv. City of. Leavenworth, 85 P.2d 1053, 1056
(Wash. 1938). Similarly here, Kansas law does not require that an ordinance’s title serve
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~as an index to all Qf its subparts. State v. Campbell, 217 Kan. 756, 768,539 P.2d 329
(1975)(““It is not necessary that the title be an index, a synopsis or abstract of the entire
Act in all its details.””)(citation omitted). The ti’tle is sufficient, and the law/ordinance is
valid, if the provisions of the law are germane and logically connected to the effectuation
of an QveraH purpose of the enactment as stated in the title. Thus, in City of Wichita v.
Bd. of County Commrs, 110 Kan 471,204 Pac. 693 (1922), kthe Supreme Court rejected
a challenge té a statute entitled “An act for the reguiation and support of common
schools,” which alleged that the ‘failurc o:f th¢ act to describe its niany different
subpro’visions rendered it void.

Look at the general act of 1 876'r¢1ating to public education . . . Its title is,
‘An act for the regulation and support of common schools.” Under this
simple title there lies the entire statutory foundation of our public-school
system, covering not only such matters as schools and school districts, and
school officers and their dutiesg'but matters so distantly related thereto as
the disposition of the federal land grants for school purposes, and
including such details as the mode of settlement and acquisition of school
lands, duties of the state auditor and governor in relation to the issue of
land patents, criminal p;'oceedings and ‘p‘enaltiesfoyr Waste or trespass on
school-land properties, etc. But though the title to this act gives no hint of
these far-reaching details, yet because they are mere details of the general
scheme of the act for the effective regulation and support of common
schools, and are germane and pertinent to the principal purpose of the act,
they are not subject to the constitutional infirmity under section 16 of
article 2. 110 Kan. at 473, ,

These principles compellingly apply to validate Ordinance 1997. ’The title clearly
apprises ordinary’citizens of the pul‘pOSG of the ordinance - the regulation of solid waste
collection énd Storage in the City of Défby, The pfovisions of the Ordinance are related
to its title, all being germane and reasonably connected to establiShing a comprehensive

waste collection system. The collection of fees are commonly and inherently part of the
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regulation of franchises and licenses and are germane here to implementation of the
regulatory system; conversely, it clearly cannot be said that they are “entirely
disconnected with the named legislation.” Garten, 219 Kan. at 622 (quotmg 5 McQuillin,
§ 16.19). Noris the ’atle defective for fallure to mention customer rates - rates for service
are inherently part of any trash collectio’n system and would be expected as covered
within by any reasonable person. The speciﬁbity demanded by piaintiffs is éontrary to
established law. ‘ ’

Plaintiffs’ reliance in their amended petition upon bState ex rel. Moore v. City of
Wichita, 184 Kan, 196, 335 P.Zd 786 (1959) is misplaced. Moore held a state statute
authoriziing cities to impose occupationali‘taxes invalid fof its faﬂure to descnbe taxation
within its txﬂe The case result tums on the chstmc‘aon commonly recogmzed in Kansas
law betwee‘n fees and taxes - the statu’te;’s, pmvi’sions’exPressly authorized cities to raise
revenue, rendering it subgect to the rule of stnct construc‘uon agalnét the powel and a
requirement that the power to tax be “unequxvocaﬂy" expressed 184 Kan at 20]. The
Court distinguished this from aut.homty to regulate undel‘ the police powér, recognizing
that regulatory fees or charges on franchises or IicenSees are inherently paﬁ of regulation
and that such fees would have been permissible and reasonably related to the title
“conferring power on cities to license trades,” etc. Id. &t 200 (‘A reguiation charge is :
one exacted for a privilege or as a conditibn precedent to the carrying on of the business,
and is an exercise of the police power, while an occupation tax is imposed under fhe
")(citation omitted). Moore confirms the validity of Ordinance 1997

power of taxation.

by recognizing the inherent connection betwe:en regulation and fees paid by franchisees or
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licensees. The fee paid by Waste Connections here is regulatory in nature under the
City’s police powers and need not be separately described in the title.

Like other legal doctrines, the law here incorporates the s{andard of a reasonable
person in assessing the g0v§rnment’s pbligaﬁons to citizens. Accordingly, the “clearly
expressed” requirement does not relieve citizens of any duty to review the contents of
legislation to discern the particulars of a’n‘eﬁactment. Similar to the case law regarding
reasonable notice and due process, courts have held that membe:s of the public have a
duty of feasonabie in@uiry to infonn ytlviems.elves regérding the specific provisions of a law
after review of ts title. City of Harrisburg v. Pass, 93 A.2d 447, 449 (Pa. 1953 )(title “is

sufficient if it gives notice of its tenor to interested persons of a reasonably inquiring state

of mind®); Drury v. City of Cape Girardeau, 66 S.W. 3 733, 739 (Mo, 2002)(adopting
testofa “x;éasonable reader"); Dodd "v.' C zry of. JaCkSon, 118 So. 2d 319, 323 (Miss.
 1960)(title should “lead to an inquiry into the body [of the o:dinénce]”). Plaintiffs here,
ordinary citizens of common intelligence, Wefe not misled by the Ofdinanée"s title,
having admitted in discovery that they read the Ordinance and readily discovered the fee
and rate,provisions'nowykclaimed to be decepti\)e. Ex. N, PL Joyce’s Answer to Defs’ First
Req. For Admiss.. NO;’ 12; Ex.Q, PL Bastbn’s Responses to Defs’ First Req. For Admiss.
No. 12. Their demand for specfﬁcity is disingenuous and kseeks’what the law does not

require. Ordinance 1997 does not violate K.S.A. 12-3004.
F. The Ordinance Does Not Unconstituﬁonaﬁy Delegate [ egislative
Atxthori_t_yf - ,

Another claim added by plaintiffs following the adverse ruling from the district

court contends that the Ordinance unconstitutionally delegates legislative authority to set
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rates for customer service to administrative officials. The provision in question (§

5.28.100) provides:
Rates and Charges

Customer shall pay such fees and charges for collection and transportation of
residential refuse and recyclables, and other services rendered incident thereto, as
have been established and approved from time to time by the City.

The Ordinance, however, delegates legislative ’fa’uth’ority over rates to no one - the
establishment of rates 1s a function of the City Council itself, the City’ s legislative body.
Thus, plaintiffs’ unconstitutional delegatioﬁ claim fails at the outset due to the absence of
’any delégation at all. ’

An unlawful dglegation of legislative authoﬁty violatiVé of the separation of
powers doctrine “occurs whenr there is’a delegation of IégislatiV’e aﬁthor‘ity to another
branch of government without sufficient standards to guide such authority.” Stare v,
Ponce, 258 Kan. 708, 712, 907 P,Zd 876 (1 995\)’. The contention normally arises in
challenges to actions by administrative bodies or officers, contending that an agency or
administrative ofﬁéial is’ma‘king or establishing governmental policy properly vested
only in élected and accoﬁntable legislative bodies. As stated in 16A Am. Jur. 2d, Constit.

Law, § 312:

The purpose of the doctrine that legislative power cannot be delegated is to assure
that fruly fundamental issues will be resolved by the legislature and that 3 grant of
authority is accompanied by safeguards adequate to prevent its abuse. The
nondelegation doctrine insures the protection of citizens against discriminatory
and arbitrary actions of public officials, and it provides the assurance that duly
authorized, politically accountable officials make fundamental policy decisions.
Where the legislature has provided reasonable limitations and standards for
carrying out delegated duties, there is no unconstitutional delegation of legislative
authority. The preciseness required of the standards for determining whether a
legislative delegation of power is valid depends on the complexity of the subject
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matter at issue.

The principle does not bar delegation per se but only prohibits legislative bodies from
abdicating their policy-making function to the standardless discretion of administrative officials.

Kaufman v. State of Ks. Dept- of SRS, 248 Kan. 951, 956, 811 P.2d 876 (1991):

Legislative authority may be delegated to an admmlstrauve body where guidelines
are set forth in the statute that establish the manner and circumstances of the
exercise of such power. Where the Ieglslaturc enacts general provisions for
regulation and grants a particular state agency the discretion to fill in the details,
we will not strike down the Ieglslanon as constxtutionally impermissible unless
such provisions fail to fix reasonable and deﬁmte standards to govern the exercise

of such authority.

The power to set the rates of a regulated éntﬁy is legislative in nature. Quality Oil Co.,
Inc. v. E.I DuPont De Nemours And Co.,Inc, 1 82 Kan. 488, 495- 96 322 P.2d 731 (1958)(“The
power to fix rates or prices for the rate of semce,s or‘g‘ommodlties binding Upon all parties,
whether or not they consent, is a Iegislativ*e power, and the Iégislature may not abdicate its
ﬁlnétion and delegate that power to a govemmental agency, official, board or to a private
orgénization or pérs’ong”); Ezgdoz‘a Devel. Co. of Ks. v. City o_f Eudora, 276 Kan. 626; 629, 78
P.3d 437 (2003 )(holding that the City of Eudora’s exercise of statutory power to set “reasonable”
rates for kWater and sewer service was é “legislative function”). Under these holdings, the City of
Derby’s determination of customer rates for trash service is legislative in character. Accordingly,
the rates must be established by the City Council its’elf or by a city official action pursuant to
legislati\fely-detennined standards expressing the official policy of the city.
Necessarily, petitioners must at the outset show thaf some delegation of legislative
authority has occurred before an unfawful délegation claim can proceed. Here, however, this

foundational element is lacking as the Ordinance provides that the rates to be charged will be
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determined by the City. § 5.28.100. Thus, the Ordinance invests the City Council, the
legislative branch of the City and its governing body, with the power to set rates for customer

service by the contractor. Therefore, plaintiffs’ claim fails due to the absence of any delegation

whatsoever.

Plaintiffs’ amended petition further asserts that the Ordinance is unconstitutional for its

failure to enﬁmerate a list of standa,rd‘s governing rates. However, the non-delegation doctrine

does not require that a legislative body deﬁné Standards governing its own future di’scretion but

only requires sufﬁcikent' guidelines when an eiecutive body or éfﬁcial is delegated authority to
implement legislative policy. The détenninafion of rateslher'e by the City Council will occur only
following a public ‘heafing upon consideration of all reIevanﬁi"eVidencé produced by the contractor
and citizens and 1s ’constrained by the requirement fhét it be reasonable in amouﬁt under Kénsas
law. Eudora Devel, 276 Kan. at 629; S/zawneej, Hills Mobile Homes, ]nc, v. Rural Wat. Disf;,. 217
Kan. 421,429. 537 P.2d 210 ( 19’75).’ It is presumed that niuﬁicipalities will properly exercise

| their authority to establish reasonable rates. Slzau!*neé"Hills, Id In %malogous circumstahées,
courts have rejected claims that a standard based on reasonablehess or public interest is defective
as an unconstitutional delegzition of legislative auih01‘ity; See J;}».{ Mil/s,k Inc. v. Murphy, 352

A2d 661 (R.I 1976); Greggio v. City of Orange, 174 A.2d 390 (N.J. Super. I96~1')(standard3 of
“best public interest,” “public convenience and necessity” and “just and reasonable” did not
violate non-delegation doctrine). See also KSA. 66-101b (KCC rﬁust establish “just and
reasonable rates”). While the law does not require the Ordinance to set standards governing the
Council’s discretion, the implicit standard of reasonableness imposed by Kansas law inherently

guides the rate-setting determination and additionally negates plaintiffs’ argument here. The law

46



presumes it will be faithfully applied here.

There is no unlawful delegation here and plaintiffs’ claim is devoid of merit.

G. Plaintiffs’ Clailﬁ Of Vielation Of The Solid Waste Act Is Without Merit.

Unmentioned in their y”an’ous petitioﬁs, plaintiffs added to their contentions in the Pretrial
Order a claim that the City’s benefits violate K.S.A. 2009 Supp. 65-3410(a) by alleggdly
burdening ratepayers with excessive costs. Such claim is without support in the language of the
statute.

This provision, part of the Solid Waste Act, confers authority on cities to perform all
steps to dcve}oy an effective solid Wastfe man’agement system. Pllaintiffs fails to show how the
receipt of benefits in exchange for grant of a franchise to a quahﬁed contractor in any manner
impedes the mamtenance of an efﬁczent waste col]ectxon system. Beyonc} their lack of standing
and failure to show specral mjury or harm of any sort plaintiffs’ refrain of excessive benefits
faﬂs for lack of any ewdeme that the rates pa1d by citizens are excessive or unreasonable,
Indeed, the evidence i is to the contrary, showmg that most Derby reszdentq will experience a cost

yzeductxon followmg adoption and implementation of the Oxdmance The Clty s action is fully

consistent with § 34]0(3) and plaintiffs’ claim fails for lack of legal and evidentiary support.

H. The Ordinance I's Resulator In Nature Under The City’s Police Powers And
Does Nat Have A Revenue—Ralsmg Purpose Nor Constitute An Unauthorized

1. Kansas Mun icipalities Are Entitled to Reasonably Recoup The Costs
of Regulation Under The Police Power,

Via a further amendment to their original claims, plaintiffs conténd that the Ordinance is
intended as a revenue-raising measure and constitutes an unauthorized tax rather than a valid
regulatory measure under the police power. Plaintiffs contend that certain benefits received by
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the City from the regulated entity, Waste Connections, exceed the costs and burdens of
regulation, transforming the Ordinance into arevenue-raising device rather than an exercise of
police power and that the City acted in bad faith in adopting the Ordinance and entering the
contract. (Pretrial Order at 4). In addiﬁon to plaintiffs’ lack of standing to assert claims
belonging only to Waste Connections, plaintiffs’ claim fails on the merits due to the absence of

evidence necessary to present a viable issue of bad faith on summary judgment.

4. Kansas [aw Distinguishes Between Fees And Taxation.

The law has long recognized a distinction between fees and taxes. Thus, the leading

treatise on municipal law, McQuillin on Municipal Corporations, states (Vol. 9, § 26.16 (3d

ed.)):

There is a noted distinction between a license fee imposed under the police power
for the purpose of regulation and a tax imposed under the taxing power for
revenue. A license fee or tax under the police power is a fee only as will
legitimately assist in regulation and will not exceed the necessary or probable
expense of issuing the license and of inspecting and regulating the business or
other subject that it covers, Consistently, municipal police power to license as a
mode of regulation is distinguished from municipal power to license for revenue.
On the one hand, a tax that is not in any sense regulatory and is imposed expressly
for general revenue purposes is based upon the taxing power, and even though
called a license fee it is in truth a tax and not a regulatory exaction under the
police power. On the other hand, charges to cover the cost of regulation of a
business or occupation and not to raise revenue are license fees and not taxes for
revenue. A revenue tax may not be imposed under the guise of police regulation
or licensing. With this rule in mind, courts will look into ordinances with 4 view
of determining whether they are passed for the purpose of revenue, although
sought to be upheld as police regulations.

Kansas law likewise disti’nguishes “fees” from “taxes.” The distinction was the foeal
point of Executive Aircraft Consulting, Inc. v, City of Newton, 252 Kan. 421,427, 845 P.2d 57
(1993). Executive Aircrafi operated an aircraft refurbishing business at the city airport which
utilized large quantities of aviation fuel, The City maintained the only source of retail aviation
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fuel available at the airport. Executive Aircraft started purchasing fuel off-site for use at its
facility and the city, concerned about loss of revenue from defections by plaintiff and possibly
other tenants, imposed a fuel ﬂowagé charge on all aircraft fuel puréhased outside the airport.
Challenging the legality of the charge it was now required”to'pay, Executive Aircraft contended
that it was, in fact, a tax imposed without statutory authority,

En route to deciding the issue, the Supreme Court revzewed a number of cases nationwide
addressmg the dlstmctlon between fees and taxes, from whlch it dlstﬂled the following rules:

Thus a tax is a forced contribution to raise revenue for the mamtenance of

governmental services offered to the general public. In contrast, a fee is paid in

exchange for a special service, benefit, or pmvﬂege not automatically conferred

upon the general public. A fee is not a revenue measure, but a means of

compensatmg the government for the cost of offenng and regulatmg the special

service beneﬁt, or privilege. Paym,ent,of a fee is Voluntary~an individual can

avoid the charge by choosing not to take*advantage of the s qervme benefit, or

pnvﬂege offered. 252 Kan, at 427 (mtatxons omitted). ;
Emphasizing the point that Iabels were not cOntroHihg, ﬁtheSupreme Court held that the City’s
imposition of the fue] flowage charge was in fact an ﬂlegal exuse tax 1mpos‘ed without statutory
authonty rather than a fee voluntarily paid in exchange fora benef t. A si gmﬁcant fact driving
th1s determmatlon absent in this case, was the City’s admlssxon that the charge imposed was for
the purpose of generatmg revenue, the primary feature of a tax. ld at 428 (“Counsel for the
defendants [City] admitted at oral argument in the trial court that the fuel flowage fee was a
‘revenue raising measure.””).

A related line of Kansas cases confirm that local governments are entitled to recoup the
costs of regulation under the police power. Thus, the costs of regulatmn whether dlrect or
indirect, may be recovered by a municipality. What Kansas law prohibits is use of police power

to enhance public coffers grossly in excess of the cost of regulation so as to raise revenue outside
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the taxing power. As shown by the cases below, the discretion afforded municipalities is wide
and there is no requirement of a precise equivalency between costs and benefits.

Thus, in State ex rel. Brewster v, Cumiskey, 97 Kan, 343,155 P.47 (1916), the legislature
had enacted a statute imposing a fee 0f $.10 per barrel upon all kerosene, gasoline and other
petroleum products processed by a business and offered for sale, While the fee purported to be
compensatory to recoup the costs of 'inspection of facilities by the State, the evidence revealed
that the chafge produced a sum two to three times the actual costs of inspection and was,
adymittediy,’ intended as a revenue measure. While acknoWIedging tha.t some inequalities will be

_ permitted between reccipts and regulatory costs, the Court invalidated the fee as an attempt to

extract revenue und'e,r thé; guise of the police power:

As an incident of the police power the state may reimburse itself for the cost of
spection by charging the necessary expense upon the business or commodity
creating the necessity for nspection. When, however, adequate remuneration has
been secured, the police power is exhausted. Of course, the books need not
precisely balance. It is not possible to determine in advance exactly what sums
may be realized from the administration of an inspection law, and there is no
objection that some revenue above the cost of inspection may result. Such
revenue, however, must be purely incidental to the practical operation of the law,
and. whenever revenue and not recompense becomes the palpable and
unmistakable object, the law fails as an inspection law. /d. at 352.

The Court’s judgment voided the section of the law mposing the fee,

Relying on these same concepts, thé Court upheld a‘}icek‘nse fee imposed upon
sellers of milk in City of Beloit v. Lambom, 182 Kan, 288,321 P.2d 177 (1958).
Rejecﬁng the call for a precise equality between fees and costs, the Court held “that there
must be a wide discretion vested in the governing bodies' of cities as to the amount ofa
license fee [ ] [and] that the courts will not interfere unless the fee imposed is flagrantly
ef(cessive.’* 182 Kan. at 294. Quoting from State ex rel. Ross, 101 Kan. 3717, 379, 166 P.
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505 (1917), the Court explained:

The mere fact that the fees charged under such a statute exceeded the expense of
its execution is not enough to render it invalid . . . To have that effect one of two

This principle can apply to franchise relationships. Capitol Cable, Inc v. City of Topeka,
- 209 Kan. 152, 495 P.2d 885 (1972). | -

Reimbursement is not limited to direct costs; but can appropriately include
indirect costs, such as staff time and costs cf 'administratiom nbt separafely segfegated in
a goxfemmental budget. See Seton Co. . City of ‘Neﬁ)ark, 477 A 2d 397, 402 (N.J. Super.
App.Div. 1984):; C’izjv of Las Vegas v. Cragin Indust Inc., 478 ‘P42d’ 585, 588 (Név.

- 1970). Equally relevant is the fact that a ﬁ-ané};iSe relationship is preSeni here, a
contractﬁal relationship ‘invalviﬁg pa’ymént}of a f’ee’in refurn for the privilege of opération
and use of city infrastructure, including streets. 12 McQuillin, § 34:53 (34 ed.). |
Franchise feés are often characterized as akin to “rental” payments for the ability to use
publicly-maintained facilities in operation ‘Qf the ﬁrahchise conferred, Burns y, City of
Seattle, 164 P.3d 475, 483 (Wash. 2007)(“A franchise fee is in the nature of rental for the
use and occupation of the streets.”)(citation omitted); Bereq College Utils v. City of

Berea, 691 S.W. 2d 235, 237 (Ky.App. 1985);

The benefits received under the Ofdinance fully cOmpIy with these standards and

do not constitute an unauthorized tax;
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b, The Evidence Relied On By Plaintiffs Is Insufficient To Create

An Issue OF Fact Upon Summary Judgment.

Under Kansas law, ordinances duly enacted by a municipality or other official acts

performed by a local government are presumed to be regular and in accordance with law.
Executive A z‘rcrcgft; 252 Kan. at 424. Possessing the burdeﬁ of proof, plaintiffs have the
~ burden to overcome this presumption by preséntizig facts sufficient to create a jury
question that the ordinance and contract are intended as a revenue measure and produce
benefits “ﬂagrantly excessive” of the costs of regula,tion. City of Beloit v, Lamborn, 182
Kan. at 294. A summary judgment movant discharges its burden. by pointing out the
absence of ev:deme sufficient fo create a submissible issue. As Shown below, plaintiffs’
evidence and the surmise they Invite are insufficient for thls cIalm to go forward

The summaly Judgment record first reveals that adopnon and implementation of
this franchised contractor system entailed a substantial expenditure o‘ftime and effort by
City personnel in investigating and developing the structure of the system, attending
meetings, drafting the Ordinance, and addressing citizen inquiries. Such efforts
continued after the adopti’on of Ordinance 1980 (March 24, 2009) in selecting the
contxfactor, drafting the’ contract therewith, notifying the pubh"c and implementing the
transition to the system. Included in this transition was the handling of a number of
requests from citizens for exemption ot permission to share carts'based on their special
circumstances. Ex. L (including Attach.’ A). The contraét requires the contractor to
submit periodic reports to the City and renders it subject to audit and inspection. The
record shows that a pﬁmary cohtinuing cost of a trash collection system is the accelerated
sireet repair caused by the heavy weight of trash trucks.
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Plaintiffs’ pleadings and discovery evince a misplaced priinary reliance on the
following statement of the City Manager during the February 24, 2009 meéting of the
City Council preceding adoption of the Ordinance:

. The proposed ordinance would not entail any direct costs to the

City. Indirect costs include staff time associated with development
of the Request for Proposals, staffing the Trash/recycling Advisory
Board, public communiCatiGns about the transition to a new system
and the ongoing implementation of a curbside recycling program,
and development and administration of the contract, :
. The contractor(s) selected would pay a franchise fee, anticipated to
be 5% of gross revenues, to the City. Su‘chffc}ekrevénues would
offset the cost to the City for developing and maintaining the
~ program. - . - ‘
. Franchise fee revenue would be available for use as determined by
~ the Council during the annual budget process.” See Defs’ Stat, of
Uncont. Fact No. 16. . - f ‘
Plaintiffs erroneously attempt to characterize this statement as an admission that
‘operation and administration of the franchised system will be cost-free to the 'City and,
accordingly, that receipt of a 5% franchise fee is a mere yd‘ev'i:ce‘f fo engorge City coffers.
This ,conblusion,is contradicted by the face of the statement itself, revealing that the fee
would help “offset the cost to the C‘lty for developing and maintaining the program.” and
referencing the “indirect costs” entailed in administration and enforcemenf of the
Ordinance and contract. As shown in discovery, “direct costs” refers to those costs
directly attributable to adoption of the ordinance that are also specifically identifiable in
the City’s budget and staffing plan, i.e., a direct cost for a specifically-budgeted expense
category. (See Defs’ Stat. of Uncont. Fact, No. 16.). Established law developed in cases

addressing fees or rates under the police power confirm that governments are not limited

to recovery of direct costs but may also recoup the many indirect costs, such as staff time
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and administration, incurred in providing service. The direct cost reference does not
create an issue of fact here.
Nor do other statements cited by plaintiffs support their taxation/enrichment
theory of the case. The fact that the fees prevxously paid by haulers under the former
| licensing system were smaller in companson to the fee paid by Waste Connections does
not, as claimed by plamtszs mean that the Iarger fee S0 paxd grossly exceeds the costs

~ incurred. It simply means that pnor to the adoptmn of the Ofdinance, the City had not

acted to establish a compensatory system to rez‘m’burse itself ’for’the,costs of
administration and regulation of solid waste collection. Such comparison has no force
toward can‘yying'piaint‘iffs’ summaryjudgment burden.

Similarly, plaintiffs*’ repeated reliance on the placement of the fees in the City’s

general fund does not support the “tax” assertion they urge'Upon the court. There is no
requirement that régu]atory fees must be kept in segregated funds and where the City
ﬂeposits the fee 1s without relevance atall. Sec Chamber of C()m'mefce of t)’zé Us. ;7,
Edmondson, 594 F.3d 742, 763 ( 10" Cir. 201 O)(placenient of fee in general fund did not
render it a'tax); Twitchell v. City of Spokane, 104‘?150, 150-51 (Wash, 1909)(thereis no
general requirement that municipal receipts be kept in segregated funds and such méy be
deposited in general fund). See also Travaillie v, City of Sioux Falls, 240 N.W. 336, 339
( SD 1932)(municipalities are vested with discretionregarding deposit of funds and the
wisdom of such act is not subject to judicial supervision; funds received from sale of
water could be placed in generalyﬁmd). Its presence in the general fuhd will nonetheless

help defray the costs of administration, including staff time, in overseeing the franchise,
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which are paid from the general fund. T he true question is not that posed by plaintiffs but
whether the benefits received pursﬁant to the Contract are “flagrantly excessive” over the
costs of administration and whether plaintiffs have carried their burden to demonstrate a
submissible issue, There is an absence of evidence on this issue.

The cost-free collectzon servxce provided by the contractor to City sites under the
Contract does not alter plaintiffs’ summary Judgment threshold. Consistent with the

| conjectural theme of their case, plaintiffs 1mpenms31bly seek to draw an inference that
recexpt of such services must somehow exceed the costs to be incurred by the City in

’admxmstratxon enforcement, street repazr and other regu]atory costs and burdens. The

1eceipt of cost-free services in itself has 1o logmal force toward demonstratmg gross
excess which plaintiffs are required to prove Mereovef p}amtxfﬁ have produced no
ev:dence véhat‘:‘oever to &tatlstuaﬂy prove that the City’s benefits “ﬂagranﬂ'y exceed|[ ]
its 1egu1atory costs. City of Beloit v. Lamboz n, I 82 Kan at 294,

In add1t10n established law authorlzesethe reeeipt of franchise fees in exchange
for the provider’s mere use of public mﬁ*astructure akm to a payment of rent. Thus
irrespective of street degradation, the City is enntled fo compensatlon for use of its
streets. Plaintiffs’ evidence wholly fails to show that the sum received is pé]pably
excessive.

Kansas law accords the City of Derby broad discretion in estfmating and
projecting costs to be incurred in the future attributable to reéidential waste collection.
State ex rel. Brewster v. Cumiskey, 97 Kan. at 352, It is plaintiffs’ burden “to show the

lack of any reasonable relation between the fee and the costs of regulating.” Southview
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Co-op. Hous. Corp. v. Rent C'(mtro) Bd. of Cambridge, 486 N.E. 24 700, 705 (Mass.
1986). Nothing in the record supports plaintiffs’ bald allegations of bad féith or
otherwise shows that the City has exercised this discretion in an arbitrary and capricious
manner. Plaintiffs’ case remains one premised on theory and innuendo and there is an
absence of relevant evi’dence to establish this required element of plaintiffs’ case.

Summary judgment should be entered on behalf of’defendants.

2. The Fee Paid By Waste Connections Is Not An Excise Tax
Under K S.A. 2009 Supp. 1.

»
@
=
g

mar aknkd,Natur'e Of The Charge,

A new claim add¢d by plaintiffs’ secohd amen’ded ,petiﬁon contends that the
annual fee paid by Was{e Connections pursuant to the Ordinance and Contract is actually
an excise tax ’p‘rohibited byK.S.A. 2()09 Supp. 12-194. As previously described, Kansas
law however has long disﬁnguished taxation for the purposes of revenue from the
'cgllection’of fees imposed for i*egulatory purposes under the police power. Applyx‘n g by
its terms to excise taxation, the staﬁute does knoi apyply to an annual fee paid to the City as
partial compensation for the City’s regulatory burdens and costs in administering the
franchise cénfén'edG

The right of Waste Connections ’té operate in the City of Derby exists pursuant fo
the grant of a ﬁanchise. “The term ‘franchise’ designates a right dr privilége conferred by
law for the provision of some public purpose or service which cannot be exercised
without the eﬁpress pexmissibn of the sovereigﬁ power.” 36 Am.Jur. 2d, Franchises
From Public Entities, § 1, af 593. Seealsold., § 3 at 595, 596 (franchises concern
services affecting the “public welfare” or busmesses of a “public nature”). The franchise
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relationship is contractual in nature and commonly involves the payment of a fee by the
service provider in exchange for the privilege and the use of local government
infrastructure such as streets. /d., § 4, at 596 12 McQuzllm § 34:53 (3d ed. )(”A
municipal corporation having entire control of its streets and the power to impose
conditions on granting a franchise to use the streets, may réQuire compensation for their
use by public service companies, as a conditio'n’ of the grant of the‘right to use them [17)
The contractual nature of franchlses dlStlngulsheS them from hcenses the Iatter being
more temporéry in nature and more readﬂy subject to termmatlon ]d § 2, at 595, See
also City of LaGrange v. Troup Co E[ec Mem Cor P, 408 S.E.2d 708, 71() (Ga App.
1991)( dlstmguxshmg ktem‘as ,f‘fiﬂanchlse' and “hcense  court emphaqzzes contz actual nature
ot franchises). |
Pursuant to § 5.28. 110 of Ordmance ]997 the sum pald by the contractm to the
City is deszgnated as a franchxse fee for the pnvﬂege of engagmg in the waste colkctlon

franchise.

Any Contractor col Iectmg residential refuse or recyclables within the City
shall pay to the City a franchise fee for such privilege. The ﬁanchxse fee
therefor shall be established by resolution.

The nature and amount of the fee are then descnbed n ‘ﬂ 31A of the Contract as follows:

In conuderanon of this Agrecment WCI will pay to Czty an amount equal
to five percent (5%) of its gross revenues actually collected from
customers for all services performed pursuant to this Agreement Such
franchise administration fee shall be paid to the City quarterly, not later
than the 30" day of the month next foHowmg the close of each quarter

The Icgislatixfe history preceding adoptmn of the Ordinance confirms that the

charge was regulatory in nature to reimburse the City for regulatory burdens and costs
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incurred by the City. Thus, the City Manager observed that the fee “would offset the cost

to the City for developing and maintaining the program. In addition to the costs of

admini

city str

enterin

stration, the record showed that a pﬁmary cost to the City was damage inflicted on
eets ovef time due to the operation of trash trucks.

| b. Plaintiffs’ Contentions
Plaintiffs contend that fhe chislka'ture prohibits a Kansas municipality from

g a consensual fee agreement with a contractor providing services within a city,

Specifically, plaintiffs contend that K.S.A_ 2009 Supp. 12-194, ‘pro‘hibiting the levy of

excise

taxes by cities and counties (with cértain‘excép’tions), prevents Waste Connections

from agreeing to pay a fee to the City d,esi'gnedto pal*tial'ly defray the costs of

 admini

stration and damyage to City Infrastructure, ; The statute providesy:'

12-194. Same; city and county excise taxes prohibited, exceptions;
rate increase for certain development excise taxes, election required

(a) Subject to the provisions of subsections (b) and (¢), no city or county
shall levy or impose an excise tax or a tax in the nature of an excise, other
than a retailers’ sales tax and a compensating use tax. but the provisions of
this section shall not be construed as prohibiting any city from: (1)
contracting with a utility for a fixed charge based upon a percentage of

gross receipts derived from the service permitted by grant, ri ght, privilege
or franchise to such utility; (2) imposing an occupation tax or license fee
for the privilege of engaging in any business, trade, occupation or
profession, or rendering or ﬁimishing any service, but the determination of
any such license fee shall not be based upon any amount the licensee hag
received from the sale or transter of personal or real property, or for the
rendering or furnishing of a service, or on the income of the licensee; (3)
levying any occupation tax or license fee imposed by such city prior to the
effective date of this act; (4) retaining any development excise tax as
levied or imposed by such city in existence on January 1, 2006; or (5)
levying an excise tax on tickets for admissions to concerts, theatrical
performances, sports contests or other similar performances which take

place on property owned by a city or county.
& * *
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¢, The Consensual Fee Paid By Waste Connections I's Not
Prohibited By K.S.A. 2009 Supp. 12-194,

Further analysis of the decision in Executive Aircr aﬂ‘ Consult Inc. v. City of
Newto’n, 252 Kan. 421, 42’4, 845P.2d 57 (1993), emphasizing the conceptual distinction
between fees and taxes, negates plaintiffs’ attempted reliance on § 194, As previously
noted, Executive dircraft involved the validity of a c:harge Iabeled as a “fuel flowage fee”

xmposed by the City of Newton upon an aircraft refurbzsher whlch purchased aviation fuel

_ outside the City’s alrport to avmd buying it from the C1ty ata hzgher cost, The
refurbisher contended that the “fee” designation was, in fact, cover for a tax, asserting it
was prohibited by K.S.A. 79-3424 (Qpecxﬁcally prohlbmng any pohncal subdivision from

imposing a motor-vehicle fueI ta\) and K. SA 12 194 (prohibiﬁng a city or cdunty from

i imposing an excise tax upon the sale or transfer of personal énd real prOperty other than a
retailers rates tax and a compensatmg use tax). The plamtlff argued that it received no
services in exchange for the charge, thus negatmg its status as a fee. In turn, the City
contended that the charge was nnposed for the purpoee of aHoWing a fuel d stributor to

enter the City Alrport premises and do business but, howevel admltted at the hearing that

the fee was a ‘4 evenue raising measure.” 252 Kan, at 428.

Employing these standards, the Court held that the charge was atax preempted by

I& S.A. 79-3424. The Court held that “[t]he distinction between a fee and a tax does not

depend upon its label, but rather on the nature and function of the oharge ? 1d at43 1 .

Significantly, the Court observed that where a charge is paid voluntarily, such as pursuant

to contract, the sum will be deemed regulatory in nature rather than a fax. 1d. (“Thus,

there must be some aspect of contract or consent; otherwise the charge is a tax.”). See
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also 1d. (observing tﬁa‘t had the sum been incorporated in a lease agreement, it would
have been a fee). Relying on the City’s admitted revenue purpose in imposing the fuel
charge, the Court held that the charge was a tax on motor fuel prohibited by the
Legislature.

Moreover courts nationwide have rejected claims that franchise fees are taxes.
Revxewmg cases nationwxde the Kentucky Court of Appeals held that “[t]he common
LOHCIUSIOH shared by these opinions is that a franchxse fec such as that involved [based on
three percent of gross revenues] is not a tax, but is instead a charge bargained for in
exchange fora spec1ﬁc propeﬂy rlght 1., rental or compensatlon for use of public
s,t;‘eets Berea Callegcﬂ Utzls v. City of Berea 691 S.W. 2d 235, 237 (Ky.App.
1985)(citing cases).

The Legw slature did not mtend via § 194 to prohlbxt a consensual fee paid by a
private contr. actorto a mumcxpahty which def‘rays costs incurred in regulation. Byits
k terms, § 194 addresses taxkation which, under Kansas ]aw, means the raising of revenue by
fdrced exéc‘dons upon the party subject to the law, Execuﬁvé Aircraft, 252 Kan. at427.
The sum paid by Waste Connections is paid voluntérﬂy as theresult of & negotiated
agreement to which the parties have mutually consented, The Iegislaﬁve history aftending
adoption of the ordinance reveals its reguiatdry purpose to offset costs incurred by the
City due to operation of the franchise. Under the governing test of Executive A ireraft,
“the nature and function of the charge” is consensual and regulatory, features not

characteristic of a tax.

Wrongly, plaintiffs contend that the sum paid by Waste Connections is a license
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fee based on licensee receipts, allegedly barred by implication by subsection (a)(2) of the
statute. (Pretrial Order at 7(Count 6)). The argument is wrong on several counts and
ignores the rule that statutory language must be construed in context. Section (a)(2)’s
reference to “an occupatlon tax or hcense fee” upon ‘*any busmess trade, occupatxon or
profession” is directed at entire categones of businesses or trades, prohibiting in effect
city income taxes or other exactions desrgned to generally raise revenue from a field of
Iabor or commerce based on the laborer’s feceipts. The fee paid here is specific to Waste
COnnectioﬁs and paid pursuant to agreement and is hot a general charge upon a categoxy
of occupatzons or trades Moreover plamnffs argument Ignores the dxstmctzon between
franchises and hcenses and the fee pazd isnota “hcense fee under the statute, |
Con51stent w1th Its taxation focus the sect;on eoncems forced exactzons and does not
involve voluntary fees such as here pazd as a quzd pro quo in exchange for benef ts
aecrumg to a contractor pursuant to the grant ef‘ a ﬁanchxse k

EquaHy unavaﬂmg Is plamt:ffs lefraln that the plaoement of the fee in the general
fund transforms it into 2 prohibited tax. See Defs Memo, ts*upra at 54-55. | The language
of the Ordmance and its legistative history'show that the sum paid is compensatory for
the costs assoeiated with administ‘ration and operation of the ftaﬁchise, ie., that “the
nature and function” of the charge is re'gulamry and not a forced exaction. Plaintiffs’
argument 1s based on the faulty supposmon that fees or 1eee1pts not mamtamed ina
segregated fund thereby transmute into taxes. The Jaw does not rest on such a transparent

distinction and the placement of the fee does not transform it regulatory character,

- The fee paid by Waste Connections to the City is both voluntary and regulatory in

61



nature and accordingly is not an excise tax prohibited by K.S.A. 2009 Supp. 12-194.

d. The Fee I's Not A Matter For Which An Election Is Required
By K.S.A. 12-137, |

Continuing their taxation theme, plaintiffs contend that the fee paid to the City by
Waste Connections must be submitted for approval to the City electorate as 3

precondition to receipt. For reasons similar to those just discussed, this argument also

fails.
K.5.A. 12-137 provides:

12-137. Limitations and procedures for exercise of constitutional

_ home rule power of taxation or other revenue measures; ordinance;
notice; referendum -
Where, under the power of cities granted by paragraph (b) of section 5 of

 article 12 of the constitution of Kansas, the governing body of any city by
ordinance proposes to levy for TeVenue purposes any tax, excise, fee,
charge or other exaction other than permit fees or license fees for
regulatory purposes, which is not limited or prohibited or a procedure for
the levy of which is not otherwise prescribed by enactment of the ,
legislature as provided by said paragraph (b), such ordinance shall require
a two-thirds (2/3) vote of the members-elect of the governing body and
shall be published once each week for two (2) consecutive weeks in the

official city newspaper.

No such ordinance shall take effect until sixty (60) days after it final
publication, and if within sixty (60) days of its final publication a petition
signed by a number of electors of the city equal to not less than ten percent
(10%) of the number of electors who voted at the last preceding regular
city election shall be filed with the county election officer of the county in
which such city is entirely or primarily located demanding that such
ordinance be submitted to a vote of the electors, it shall not take effect
until submitted to a referendum and approved by a majority of the electors
voting thereon. The governing body of any city may submit any ordinance
providing for such levy to a referendum without petition. Ordinances
authorizing such levies submitted to referendum without petition may be
passed by a majority vote of the governing body and shall be published
once in the official city newspaper. :




Interpreting the statute according to its terms, the Supreme Court has described
K.S.A. 12-137 as a tax statute. See generally, Clark v, City of Overland Park, 226 Kan.
609, 610, 602 P.2d 1292 (1979) (“These sections [K.S.A. 12-137 and 138] provided in
substance that any city proposing to levy axiy tax could pass an ordinance by a two-thirds
vote of a géverning Eddy [17). The fee paid by Waste'Connecticns 1s paid voluntarily
pursuant to contract to par‘aally offset the costs to the Czty for admmlstenng the operation
of the franchise. As such, the feeis not atax but a fee nnposed “for regulatory purposes,”
exempt from the scope of the statute, AgcordIngly, coﬂectxon of the fee is not /subject to
petition and a vote of the local electorate.

IV. CONCLUSION

There exists no genuine issue as to a material fact and defendants are entitled to
Jjudgment as a matter of law. For the foregoing reasons, summary judgment should be

entered in behalf of defendants C1ty of Derby and Kathleen Sexton, in her capacity as

City Managez
Respectfully submitied,

HINKLE ELKOURI LAW FIRMLL.C
2000 Epic Center

301 North Main

chhzta Kansas 67202

: £
David M. Rapp “#0886>
Roger M. Theis — #07671
Attorneys for Respondents
City of Derby, Kansas and
Kathleen Sexton, in her capacity
as Derby City Manager.
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the above and foregoing Memorandum of
Defendants City of Derby, Kansas and Kathleen Sexton, In Her Capacity As Derby

City Manager, In Support of Motion for Summary J’udgmént was forwarded via U.S.

Mail addressed to:

Mark Rouleau
The Rouleau Law Firm, P.A.
P.O. Box 780001
Wichita, Kansas 67278
Attorney for Petitioners
on the 23rd day of July, 2010, and the ori ginal was filed with:
Clerk of the District Court
Sedgwick County Ccurthouse

525 North Main =~
Wichita, Kansas 67203
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HINKLE ELKOURI LAW FIRM L.L.C.
2000 Epic Center
301 North Main

Wichita, Kansas 67202 . e
(316)267-2000 ; ; ..
"IN THE EIGHTEENTH JU |
DISTRICT COURT OF SEDGWIC )  "‘ §'7{. 5 u; 4R
Y 216l R
CIVI ‘ SEDGMV coum K?;T
JANICE BASTON e
and

. R MATTHEW JOYCE

- Plalntszs

- CITY OF DERBV - KANSAS oy

Attorneys for Respondents
City of Derby, Kansas and
Kathleen Sexton, in her capaczty
as Derby City Manager.
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Response of Kathleen Sexton to Plaintiffs’ First Interrogatories.

Affidavit of Kathleen B. Sexton.

Response of City of Dei‘by to Plaintiffs’ Second Interrogatories.
Relevant Portions of Responsé Mof Pl Joyce to Defendants’ Fifst Interrogatories.
Plaintiff Joyce’s Response to ’Defendants" Requests for Admissioﬁ.
Plaintiff Baston’s Response to Défendants’ Ré:queskts for Admission.
Squirés Memo. | | |

Response of City of Derby to Plaintiffs’ Third Inte;fro’gatories.






